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Nagging and Cruelty 

In Atkins v. Atkins [1942] 2 All E.R. 
637, it was held that nagging, so constant 
and persistent as to endanger the health 
of the other spouse, constituted cruelty. 
Reference may also be made to Usmar 
v. Usmar (1949) P. 1. That does not 
mean that nagging always constitutes 
cruelty, even if it is hard to bear, and the 
tests laid down by a considerable number 
of decisions must be applied by magis- 
trates when determining whether a case 
of persistent cruelty has been made out. 


In this connexion, observations by 
Singleton, L.J., in the Court of Appeal, 
reported in The Times of June 9 are a 
warning against too great readiness to 
hold that what one party regards as 
nagging should be considered as such by 
a court. The Lord Justice said that there 
was an increasing frequency of allega- 
tions of nagging in divorce cases brought 
on the ground of cruelty, and added: 
“ If a wife is left alone at night wondering 
where her husband is, becoming sus- 
picious as time goes on, is it surprising 
that sometimes when he does come in she 
says * Where have you been?’ 

“It might be thought that if a wife is 
neglected in that sense her only weapon 
is her tongue, and, though no one would 
encourage nagging, a husband who has 
brought about a rift in the marriage by 
his loss of affection for his wife can 
scarcely be heard to complain if his wife 
complains of his treatment of her.” 


Law Reform 


Judges, it is said, do not make law, 
they expound it. None-the-less, since 
the common law has been built up as 
the result of their decisions, and the 
interpretation of the statutes seems to 
the ordinary man very much like making 
the law, he is inclined to look upon the 
law as made partly by Parliament and 
partly by the judges, and he is generally 
content that this should be so because 
he has faith in judicial wisdom. 

When we come to the question of 
reform of the law we think first of 
statutes, the very titles of some of which 
contain the word reform, but here also 
the judiciary plays its part. That dis- 
tinguished jurist, Dr. A. L. Goodhart, 
K.B.E., Q.C., F.B.A., recently delivered 


a lecture at Trinity College, Dublin, on 
“Law Reform—Judicial and Legisla- 
tive.”** 

The law must undergo reform from 
time to time, said Dr. Goodhart. The 
law must, as far as possible, mirror 
contemporary civilization, and as that 
changes so must the law. During a 
period of marked change the law must 
adapt itself to the novel conditions of 
social life. Reforms can best be done by 
those trained in legal history, who know 
what were the circumstances when the 
law was made. The extent to which 
judicial law reform may function at any 
particular period, said the lecturer, 
depends primarily on two things: (a) 
the doctrine of precedent, and (4) the 
conception of the judicial function as 
seen by the judges themselves. 


Dr. Goodhart examined the influ- 
ence of precedent in the English system 
and gave examples of reform by judicial 
decision, particularly in the House of 
Lords. In one instance, he said, the 
House of Lords were not prepared to 
wait until Parliament had amended the 
law. He further pointed out that today 
Parliamentary time in England is so 
largely occupied with matters that are of 
political interest, that what may be 
termed purely legal reforms tend to be 
shelved. He recognized, however, that 
there are two schools of thought about 
the functions of the judges The first 
says that the only function of the judge 
is to decide the case before him accord- 
ing to the established law, while the 
second school teaches that he ought to 
mould the law so as to bring it into 
accord with the social needs of the time 
There is, he said, a certain degree of 
truth in these doctrines, whether we are 
concerned with statutory interpretation 
or with the application of the common 
law. Citing Davies v. D.P.P. (1954) | 
All E.R. 507; 118 J.P. 222, Dr. Good- 
hart asked why, if a rule of discretion 
could be hardened into a rule having the 
force of law, is it not open to a court to 
say that a rule which was fixed and 
binding 50 years ago has lost its full 
force today because the circumstances 
have changed ? 


* Dublin University Press Ltd., Trinity 
College. Price Is., post 2d. extra. 
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The Influence of the Academic Lawyer 


In the past, said Dr. Goodhart, the 
interpretation of law has been left almost 
entirely to the judges Today the 
influence of the law schools is increasingly 
felt, and professors of law and textbook 
writers are likely to approach the law 
more critically than are the judges, and 
their influence on law reform may be 
important 

It would not be true, however, to say 
that criticism of the law 
from the academic lawyers As Dr 
Goodhart observed, we owe the recent 
reforms that have been made in regard 
to the law of Crown responsibility in tort, 
of contributory negligence and of com- 
mon employment, in a_ considerable 
degree to the comments made by the 


comes only 


various occasions As to 


reform, this is a matter 


courts on 
statutory law 
for the expert Parliamentary draftsman 
requiring as it does a careful study of the 
history of the law and a detailed analysis 
of the decided cases Indeed, as Dr 
Goodhart said, it is not so simple as 
some people think 


Dr. Goodhart recommended a study of 
some foreign laws as an example of the 
way in which some of our more compli 
statutory enactments might be 
He referred to our exceedingly 
larceny 


cated 
simplified 
complicated laws concerning 
embezziement, false pretences and other 
forms of theft which are dealt with in the 
Continental law under the simple con 
ception of dishonesty, and added that it 
is on such matters that the academic 
lawyers can make a great contribution 

Finally, said Dr. Goodhart, legislative 
reforms should be bold. To tinker with 
the law may be a mistake. The great 
success of the Judicature Acts of 1873 
and 1875 when compared with the 
limited amendments of the previous 
century was due to the fact that the 
reform was root and branch 


Justices and their Clerks 

The effect of the East Kerrier case and 
other decisions relating to the functions 
of a clerk to justices, with particular 
reference to his presence in the retiring 
room was referred to by Mr. C. Edgar 
Shelley in his presidential address to the 
Society at their annual 
conference at Richmond Mr. Shelley 
said it could not be denied that because 
of the East Kerrier decision and what 
has followed in its train, justices have 
tended to become from their 
clerks at the very point where they needed 
them most, namely, in the retiring room 
It appeared that the decision was having 
consequences never contemplated by the 


Justices’ Clerks 


isolated 


PEACI 


court. He added that the apparent basis 
of all the criticism was the threadbare 
dictum “ justice being manifestly seeming 
to be done.” 

His Honour Judge Tudor Rees, chair- 
man of Surrey quarter sessions, opening 
the conference, was outspoken. He said, 
according to a newspaper report, that 
authority had stated that magistrates 
must not discuss questions of fact with 
their clerks. He was anxious to know 
what statutory, constitutional or tradi- 


tional right justified a pronouncement of 


that sort He would most certainly 
examine the matter in more detail. He 
had always taken the advice of the clerk 
and would continue that course what- 
ever might happen to him 

This is certainly not a fuss about 
nothing. We hear from time to time of 
benches who are afraid to call in their 
clerk in case they may be offending 
pronouncements, with 
come imto court 


against judicial 
the result that they 
ready to announce a decision which is 
erroneous in point of law simply because 
the clerk was not with them in the 
retiring roon Sometimes, indeed, the 
clerk is obliged to interrupt, before it is 
too late, when the chairman has begun 
to announce the judgment of the bench 
rhis sort of thing is most unfortunate and 
clerks are naturally troubled when_they 
feel that they are unable to give their 
best service to the justices because the 
old relationship between justices and 
clerk has been disturbed Mr. Shelley 
we feel sure, in saying that the 
was having consequences not 


was right 
decision 


contemplated by the court 


Probation Law in New Zealand 


The Honorary Magistrate reports a 
case (Police v. B.) in which the point 
was taken before a New Zealand stipen- 
diary magistrate as to the powers of the 
court under the Offenders Probation Act, 
1920, s. 18 of which contains the follow- 
ing 

‘(1) Notwithstanding anything to the 
contrary in any Act, the following provi- 
sions shall apply with respect to persons 
accused of an offence within the meaning 
of this Act 

(a) A court of summary jurisdiction, 
after hearing the evidence, may discharge 
any such person without sentencing him, 
or 

(4) The Supreme Court, at any stage 
of the trial of any such person, may direct 
him to be discharged either before or after 
verdict 

(2) A discharge under this section shall 
have all the effect of an acquittal of the 


accused.” 


AND LOCAL GOVERNMENT REVIEW, JULY 2, 
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A woman had pleaded guilty to a charge 
of stealing a hat. There was a medical 
report, and the learned magistrate ad- 
journed the hearing for six months, 
suppressed her name and proposed to 
discharge her under s. 18 after the 
adjournment. A police officer thereupon 
took the point that the magistrate had 
no power to discharge an offender under 
this section where there was a plea of 
guilty in the first instance, apparently 
because evidence had not been taken 

The learned magistrate observed that 
there was a difference between testimony 
and evidence Evidence included not 
only the testimony of persons who attest, 
but also what is called real evidence, 
i.e., the evidence of things and events 
from which conclusions could be drawn. 
In s. 18 “ evidence ~ did not necessarily 
mean evidence laid before the court on 
oath or testimony The prosecutor's 
statement and its unqualified admission 
by the defendant constituted the “ evi- 
dence "’ of the circumstances of the 
crime. An admission was only one form 
of “ evidence.” 

The magistrate pointed out that it 
would be monstrous to suggest that, 
because a person pleaded “ guilty,’ the 
ameliorating provisions of the section 
were not to be extended to him, whereas, 
by pleading “not guilty” and going 
through the travesty of allowing the 
witnesses to be called, an accused 
person might obtain the benefit of the 
provisions of the section 


Effect of the Decision 

The section is curiously 
appears to give courts wide powers not 
very clearly defined. There is no specific 
reference to a finding of guilt, but it can 
hardly be intended that a court can make 
a probation order or some similar order 
such as is implied in the title of the Act 
without such a finding. Perhaps other 
sections of the Act make matters clear 


Another point is that the effect of 
such a discharge is to be the same as that 
of an acquittal. Probably this kind of 
discharge is equivalent to absolute dis- 
charge by an English court. Here, the 
order is upon conviction and has not the 
effect of an acquittal, although the 
defendant is relieved of most of the legal 


drawn, and 


consequences of conviction. If in New 
Zealand the discharge is tantamount to 


acquittal it cannot, we presume, be 
referred to as part of the defendant's 
should be  sub- 


offence 


antecedents if he 
convicted ot an 
absolute discharge 


sequently 
In this country an 
would not rank as a previous conviction, 
but the fact that the defendant had com- 
mitted the offence could be mentioned 
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It is, indeed, a material fact for the court 
to consider. 

Before the coming into force of the 
Crimina! Justice Act, 1948, a probation 
order or a discharge without sentence 
under the Probation of Offenders Act, 
1907, if made by a court of summary 
jurisdiction, was made without the court 
proceeding to conviction. In those days 
it was suggested by some that if a 
defendant pleaded guilty he had thereby 
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convicted himself, and had thus deprived 
the magistrates’ court of the right to 
exercise a power that was available only 
when it did not proceed to conviction, 
and that probation and the other orders 
under the Act could be made only when 
there was a plea of not guilty. So far 
as we are aware, this argument never 
prevailed, and, as was said truly in the 
New Zealand case, so to hold would 
lead to monstrous results 


IN CHARGE 
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Although there was strenuous opposi- 
tion to the change in our law whereby a 
probation order is now made on con- 
viction, we think that experience of the 
past few years has shown that it was a 
change for the better, making the position 
freer of anomalies without inflicting 
hardship or disability on those with 
whom the able to deal 
leniently. 


courts were 


On April 24, 1955, the editor of the Observer called for an 
alteration in the law relating to the person who is in charge 
of a motor vehicle when under the influence of drink, pointing 
out that at present a man who, finding himself under the 
influence of drink, sits in the back-seat after giving his ignition 
key to someone else, or who leaves his car on the road, may 
be prosecuted. A fortnight later, in a letter to the editor, 
P.C. 19 Hewitt of the Staffordshire county constabulary, took 
exception to the journalistic interpretation of the law, and in an 
editorial footnote to this letter the editor affirmed the proposition 
that if the intoxicated owner of a car gives his key to another, 
the car being on the highway, he is still in charge of the car 
* since he is the owner of it and retains control over it.” This 
brought two further letters pointing out that the owner of a 
car can divest himself of control, and an editorial apologia for 
an “ unavoidably brief editorial note.” And there, so far as 


the Observer goes, the matter rests as we write this thesis. 


At the same time, the editor of the Observer is to be com- 
mended on speaking on behalf of a man who is too often the 
object of thoughtless abuse, or else of foolish pity: the motorist 
who is in charge of his car when under the influence of drink 
or a drug to such an extent as to be incapable of properly 
controlling his vehicle. Whilst there is little to be said for 
the man who drives or attempts to drive when in this condition, 
the man who makes no such attempt, although saddled with a 
vehicle when overtaken by the consequences of his own self- 
indulgence, or of an unforeseen result of a drug taken under 
medical advice, is in a less reprehensible position. This was 
recognized by the Divisional Court in Jowett-Shooter v. Franklin 

1949] 2 All E.R. 730; 113 J.P. 525, when it held that a man 
under the influence of intoxicants who, although retaining 
charge of his car, made no attempt to drive it, was entitled 
to ask the court to regard this as a special reason for not 
disqualifying him for holding or obtaining a driving licence 
On the other hand, in contrast, it was held in Duck v. Peacock 
1949) 1 All E.R. 318; 113 J.P. 135, that a driver who, feeling 
drink overcoming him, stopped his car, and went to sleep over 
the wheel, leaving the engine running, was entitled to no 
amelioration of the law in respect of his licence. The same 
result followed in Hopper v. Stansfield (1950) 114 J.P. 368, 
where the sleeping driver awoke to find a policeman by her 
side and a flat battery in her car, with the result that she could 
not start it. All of these cases went to appeal merely on the 
question of disqualification for holding or obtaining a driving 
licence, but to our mind some of the force of the plea of the 
Observer is removed by the fact that there is case law showing 
that a distinction can be made between the man who, although 
too intoxicated to drive, retains sufficient discretion not to 
attempt to do so, and the person who drives on until sleep or 
mechanical trouble compels him to stop 


In recent years there have been three Scottish and two 
English cases reported on when a man is in charge of his car 
Unfortunately, none of these really set out to enunciate a 
principle, but rather merely to give a decision on a particular 
set of facts. The first of the English cases was Leach v. Evans 
1952} 2 All E.R. 264; 116 J.P. 410, which held that if a person 
“under the influence of drink to a very considerable extent" 
looks for his motor vehicle with the express intention of driving 
it, the motor vehicle being on a road, there is evidence that 
he is in charge of it. The second, Haines vy. Roberts {1953} 
1 All E.R. 344; 117 J.P. 123, does lay down the principle that 
when a person leaves a motor vehicle in a road away from 
home, he is in charge of it until he puts it into the charge of 
somebody else. In the Scottish case of Dean v. Wishart (1952) 
S.L.T. 86, a drunken defendant was placed in the back of his 
car by friends, who took steps to see that it could not be driven 
Here the conviction was quashed on appeal: in this case the 
defendant was in no state to hand over control to others, who 
presumably assumed it for him. 


This case was considered by the Divisional Court in Haines 
v. Roberts, supra, and held to be “ clearly distinguishable": in 
any case it is not binding on the Divisional Court. Perhaps 
we may summarize the position from these three cases as being 
that a man is in charge of his vehicle if it is away from home 
and he intends to drive it, or even if he does not intend to 
drive it, if he has neither handed over control nor been deprived 
of it. Now this seems a perfectly logical state of affairs, and 
we think that the same result would follow even if the vehicle 
were not “away from home” if in fact it were on a road 
These three words were used by the Lord Chief Justice in his 
judgment in Haines v. Roberts, supra, and found their way 
into the headnote. We can see no reason for drawing any 
distinction, or conclusion, from the distance of the vehicle 
from the driver's home, so long as the driver is the person 
who would have to move it if need arose, and yet strangely 
enough two recent cases of this nature aroused a great deal 
of sympathy in the popular press. In each of these cases a 
vehicle was left in the road outside the owner's home—in one 
case at least a garage was adjacent—and the owner, in his home 
had taken sufficient drink to prevent him from driving properly 
In each case the police intervened, and there was a successful 
prosecution. In each case, if memory serves, the punishment 
was not as severe as is often inflicted in the case of offences 
under the Road Traffic Act, 1930, s. 15 
that anyone who chooses to leave his vehicle in a road should 
be able to render himself incapable of taking charge of it should 
need arise Thinking along these lines, we decided to look 
into back Justice of the Peace 
Government Review for any unreported decisions, or notes of 
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cases in magistrates’ courts, on the subject of intoxicated 
persons in charge of cars, and we found a rich harvest. 

In 1933 (97 J.P.N. 657), it is noted that the Salford stipendiary 
magistrate held that a man who was found by a constable 
stooping in front of the bonnet of a motor lorry “ as if trying 
to start it,” and who was so drunk that he fell to the ground 
when approached, was convicted of being under the influence 
of drink whilst in charge of the vehicle on the ground that 
whilst the vehicle was on the road, he—*“ the owner” was 
responsible whether actually inside or not. On p. 762 reference 
is made to a case in Bournemouth where an intoxicated driver 
was convicted after pleading that as the self starter was out of 
action and a friend had hidden the starting handle, the vehicle 
could not be driven. In 1936, there are two references (100 
J.P.N. 591 and 686) to the case of an owner of a car, in possession 
of a current driving licence, who was found intoxicated in the 
passenger's seat in the front. The owner told the constable who 
came up to the car that she was waiting for a relative to drive it. 
The defence contended before a court of quarter sessions that 
there was no evidence to go to a jury that the defendant was 
in charge, and she was found not guilty without evidence for 
the defence being called. In 1937, we find that a jury acquitted 
a man who was alleged by the prosecution to have started the 
engine of a car whilst in a drunken condition: his defence 
was that he was awaiting the return of his chauffeur, that he 
held no driving licence, and had no intention of driving (101 
J.P.N. 76). On p. 187 of the same volume there are two cases 
mentioned. At Sheffield, before a magistrates’ court, a man 
who was found asleep and intoxicated in a car, from which 
the ignition key had been removed by its owner, a friend of 
the defendant, was found not guilty after giving evidence that 
he had never driven a car. At Bristol the owner of a car, being 
under the influence of drink, approached a police constable and 
endeavoured to leave the car in his charge. He was convicted 
and fined. In passing we may mention that there was a similar 
case recently in a court near London. To return to 1937, at 
p. 694, there is reference to the conviction, for being under 
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the influence of drink whilst in charge of a car, of a motorist 
who appeared to have temporarily abandoned his car, being 
found walking a mile and a half away from it. 

In 1939 (103 J.P.N. 2) we find editorial comment on the 
case of a driver who is forcibly deprived by his friends of 
control, comment justified to the hilt years later by Dean v. 
Wishart, supra, whilst p. 237 of the same volume notes the 
conviction of a man who was seen to stagger to a friend's car, 
climb into the driving seat, and after trying to start the engine, 
fall asleep. His defence was that he was merely waiting for 
the owner. 

No doubt there are many other cases recorded in the national 
press, but before drawing our conclusions we should like to 
refer to a note of a decision of a metropolitan magistrate which 
has the distinction of being quoted in the All England Report 
of Haines v. Roberts, supra, under the reference “R. v. 
Wallhouse (1933) 97 J.P. 699." Here the owner of a car was 
driven to a business appointmeni by his secretary. Becoming 
intoxicated during the course of the proceedings, the owner 
went back to his car to sleep until the secretary was ready to 
drive him away. He was charged with being under the influence 
of drink whilst in charge of the car, and the offence was found 
proved, but apparently dealt with under the Probation of 
Offenders Act, 1907. The writer of the article dealing with 
the case seems to have been in some doubt as to the propriety 
of the decision, and we share his misgivings, as indeed we have 
our own doubts about at least one of the examples we have 
quoted. 

Nevertheless, we are of the opinion that no alteration of the 
law in this respect is necessary, and that any attempt at a 
statutory definition of the phrase “ in charge of a car,” in its 
connexion with the Road Traffic Act, 1930, s. 15, would lead 
to greater confusion. The cases we have referred to, be they 
reported or noted, show how very different circumstances may 
give rise to the charge: with a vigilant justiciary we may be 
sure that only the guilty will be convicted, and moreover that 
where there is mitigation it will be reflected in the penalty. 


“FURTHER THOUGHTS ON THE REPAIRABLE 
FOOTPATH ” 


[CONTRIBUTED } 


Arising out of the article entitled “ The Repairable Foot- 
path " at p. 232, ante, I feel that some further consideration could 
properly be given at this stage to the effect of Richmond Cor- 
poration ¥. Robinson and Others (1955) 1 All E.R. 321; 119 
J.P. 168, on the law relating to private street works. 

The article in question suggested that the Richmond case 
might not apply in the case of a street laid out before 1949 as 
a carriageway and footways, and that, because in the Richmond 
case the road and the footway came into existence at different 
times and were separate from each other, a distinction can be 
drawn between that case and the case where the carriageway 
and footways are laid out together as part of the same street. 
While I would agree with that contention, I suggest that there 
is another and more conclusive reason why a distinction can 
be drawn between the Richmond case and a street laid out on 
the norma! pattern. 

The decision in the Richmond case was reached because the 
Court decided that the expression “ road" in s. 23 of the High- 
way Act, 1835, did not apply to footpaths, and they arrived 
at this decision because “ highways" in s. 5 of the Act are 


defined as “all roads, bridges (not being county bridges), 
carriageways, cartways, horseways, bridleways, footways, 
causeways, churchways and pavements.” It was decided that 
because “ road and “ footway " were shown to be something 
different in that definition then, on the principle expressio 
unius est exclusio alterius, “ road’ did not include “ footway.” 
But by the same argument “road” and “ carriageway” are 
something different, so that if the magistrates were to accept an 
argument on behalf of private street works objectors that the 
Richmond case was authority for the proposition that when a 
street was laid out as carriageway and footways before 1949 
the footways became automatically highways repairable then, 
by the same reasoning, they would have to find the carriageway 
also to be a highway repairable. 


All of this, in my opinion, goes to show that the magistrates 
could not accept such a contention without largely negativing 
the effect of s. 23 of the Highway Act, 1835. Just as the expres- 
sion “ footway ™ implies the laying out of a way on which foot 
passengers only could pass and repass, so the expression 
“ carriageway “ must imply the laying out of a way on which 
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vehicular traffic only could pass and repass. The expression 
“road” in s. 23 must mean something, and if it does not 
mean a footway simpliciter or a carriageway simpliciter we are 
driven to the only possible conclusion, viz., that “ road” in 
s. 23 must be given its everyday meaning, of a way intended 
to be used both by foot passengers and by vehicles, whether or 
not the way is sharply divided into what we would today call a 
carriageway and a made-up footway. Thus a “ road” might, 
for example, consist of a made-up carriageway together with 
grass verges for foot passengers, or indeed of a way without 
grass verges, where there is no evidence that the way was laid 
out or dedicated exclusively for the exercise by vehicular traffic 
of rights of passage and repassage. Of course, even in modern 
times, the latter type of road is the one which we find most 
frequently in rural areas. 

In the case of a modern road intended to comprise a separate 
carriageway and made-up footways, if (at the time when the 
highway authority commences to put into operation the 
appropriate private street works procedure) it is discovered that 
work has been done by the builder to the carriageway alone, 
then production by the highway authority of the original 
deposited plan of the lay-out, showing the intended carriageway 
and footways, would be evidence from which the magistrates 
could find that the Richmond case did not apply. 

We now come to another point referred to in the article at 
p. 232, that even if a road is laid out on the site of an old 
footway it would still be possible to make up the road as a 
street under s. 150 of the Public Health Act, 1875. 

If the Private Street Works Act, 1892, is operative in a 
particular area, the highway authority for that area could not, 
of course, use the Act of 1875, because s. 25 of the Private 
Street Works Act, 1892, provides that s. 150 shall not apply 
to any district or part of a district in which the Private Street 
Works Act, 1892, is in force. Highway authorities who have 
local Acts in existence on which the Private Street Works Act, 
1892, was based might however be able to use the provisions 
of the Act of 1875, if their local Acts do not contain a provision 
similar to s. 25 of the Private Street Works Act, 1892, and in 
appropriate cases the fortunate highway authorities in these 
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areas might decide to vary their usual practice and make up 
particular streets under s. 150 of the Public Health Act, 1875. 


In connexion with the use of s. 150, I may draw attention 
to the case of Kingston-on-Thames Corporation v. Baverstock 
and Others (1909) 73 J.P. 378, where the highway authority 
received objections to their proposals to carry out street works 
under the Act of 1892 in respect of a certain road, on the ground 
that the road was repairable by the inhabitants at large. 


In 1868 a diversion order had been made for the stopping 
up of a public footpath or highway, and both parties agreed 
to assume that this footpath or highway had existed before the 
passing of the Highway Act, 1835, and was a highway repair- 
able by the inhabitants at large. The diversion order recited 
that the footpath was to be diverted so as to run along a road 
which was new in 1868, and was the road in respect of which 
Kingston-on-Thames corporation were now proposing to do 
private street works, and the question to be decided was whether 
this new road, including the footpath, had been made in sub- 
stitution for the old footpath or whether the diversion merely 
consisted of the substitution for the old footpath of the new 
footpath along the side of the new road. 


It was held that, as the intention of the diversion was to 
provide accommodation for vehicular as well as pedestrian 
traffic, the whole width of the new road, including the new 
footpath, had been substituted for the old footpath and was, 
therefore, repairable by the inhabitants at large. 


When reading s. 150 of the Act of 1875 it should be borne 
in mind that, if the powers under s. 150 are used, the concluding 
words in that section refer to the same powers being exercisable 
in respect of a street or road of which a part is, or may be, a 
public footpath. It seems then that if there is a street suitable for 
vehicular as well as pedestrian traffic to the site of which a 
public footpath has been formally and legally diverted, for 
example, by order of quarter sessions under s. 85 and the 
succeeding sections of the Highway Act, 1835, the whole of 
the new street (and not merely a part of it) becomes a highway 
repairable by the inhabitants at large, and consequently in that 
case the provisions of the Act of 1875 could not be used. 


THE “J.P.” AS ORACLE 


By Tue REV. W. J. BOLT, B.A., LL.M. 
(Continued from p. 415, ante) 


The new class of reader, the local government official, brought 
into “ Practical Points” not only a new range of topics, but a 
new and concise diction. But the old order died hard. Country 
squires wrote up on abstruse points of law now obsolete, in the 
gentle, colloquial turn of phrase by which we can single out 
their inquiries. 

A fair specimen is at 1897, p. 237. “ Poor Law: When 
does a vagrant become a pauper? A woman rings the front 
door bell shortly after midnight, and on the porter answering, 
she asks to be admitted to the vagrants’ ward, stating she has 
come from a place ten miles off. The porter opens the gate 
and allows her to come in. She then, before he has had time 
to make the usual entry in the vagrants’ book, says she has 
come to have a ——— row, and commences to use filthy and 
insulting language respecting all the officers of the house. The 
porter sends for the police. The sergeant comes but refuses to 
take her into custody, saying she is not a pauper as she had 
not been taken into the wards. Was he right in refusing, and 
was his theory correct? Quercus.” “ We incline to the view 


that the facts as stated show that the woman had, for all intents 
and purposes, been admitted to the casual ward, and was 
therefore liable to be arrested.” 

In the same strain is the gem in 1900 at p. 203. “ Boys 
coming home from school, stop in the road and hiss at and 
otherwise vex dogs which are loose on the premises of a gentle- 
man. It is very annoying to the gentleman, and not only 
annoying, but he fears that some day the dogs may jump over 
the gate and bite the boys, although, if left alone by the boys, 
the dogs are quite domesticated and peaceful. The gentleman 
complains to the police and is told that there is no remedy. 
Unless the offence can be brought under s. 28 of the Town 
Clauses Act, 1847, it appears that the opinion expressed by the 
police is correct. Can you advise any legal means (otherwise 
than actually chaining up the dogs) by which the annoyance 
can be stopped? Benedid.”” “ The Town Clauses Act, 1847, 
does not appear to be applicable, and there is no summary 
remedy. Of course, an action for an injunction would lie, but 
this, we fancy, is out of the question.” 
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Many queries are published with the reply that the matter 
is “ beyond the scope of these columns.” The editor would 
not be drawn into explaining the effect of the appointment of 
a receiver (1900, p. 16) and many other points of company 
law (see 1903, at p. 115) nor on the devolution of an estate 
under French law (1903, at p. 142) nor on the interpretation 
of the Thirty-nine Articles (1901, at p. 288). 


Town clerks become more prominent. In 1897, at p. 13: 
“In a certain urban district the water supply is by a private 
company. The clerk to the justices of the county division in 
which this urban district is situate is also secretary. Is this 
arrangement legal or desirable, as cases connected with the 
first named body may come before the second. Subscriber.” 
“ There does not appear to be anything illegal in the justices’ 
clerk acting as clerk whilst the company’s cases are being heard. 
As to the desirability of the practice, that must be left to the 
justices to decide.” 


An article on “ Esquires”’ in 1900 at p. 316, brings in a 
complicated query: “ Esquire: Right to be called: Does not 
an officer of the navy receive his commission, the stamp duty 
on which is only 5s. instead of 30s. from the Lords Commis- 
sioners of the Admiralty, thus falling under the ban of Talbot 
v. Eagle, 1 Taunt. 510, quoted at p. 275, ante?” “ This is 
probably correct as regards the junior officers but in regard 
to superior officers in the navy, inasmuch as they are ranked 
with superior officers in the army, it must be taken that they 
are entitled to be called *‘ Esquires* and are usually so treated 
by heralds who are probably the only authorities on the subject 
at the present time.” I cannot claim to have assimilated that one. 


Many inquiries about externals were raised in the opening 

years of the new century. Justices’ clerks were often perturbed 
about their correct placing in public processions, and so were 
the magistrates. Look at p. 127 of 1901: “In a public pro- 
cession where the borough magistrates join in a body at the 
request of the mayor of the town, ought they to follow immedi- 
ately after the mayor and before the corporation? What is 
the correct order of precedence to which the borough justices 
are entitled, and is the justices’ clerk entitled to walk in the 
procession with the justices? If not, what is the position in order 
of precedence?"’ The oracle can find no rule of law or practice 
in the matter. 
Again, in 1901, at p. 157: “ When I was elected clerk to the 
justices some nine years ago, I received circulars from robe- 
makers offering to supply me with wig and gown, etc. I have 
never worn such, but have often felt curious over the matter. 
I should be greatly obliged if you would tell me whether clerks 
to county justices are entitled to wear robes, wig, etc., and if 
so, whether by statute or custom; and if you are aware of any 
justices’ clerks who do wear them. Inquisitive.” “ There is 
no rule of law or custom on this matter. Perhaps some of 
our readers can say how far the practice of wearing robes 
exists.” 


Cockades crop up at intervals in this as in the correspondence 


column. In 1900 at p. 270, we find: “ Your opinion is asked 
as to the legality of male servants of justices of the peace wearing 
a cockade. Originally no doubt of military origin, cockades now 
appear to be worn, not only by servants of military and naval 
men, but by those of deputy lieutenants and those holding 
commissioned offices under the queen. Do you consider that 
justices, whose names appear in the commissions of the various 
boroughs and counties are entitled by law to mount the cockade ? 
Chevron Inverted.” “ There is no law on the subject. Justices 
may if they please, direct their servants to wear it.” 


This answer brings forth another query, and a long disquisition 
on precedence, at p. 286: “ Cockade: Right to use: I have 
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repeatedly observed questions asked in your Practical Points as 
to the right to the use of the cockade, to which you naturally 
make the only possible reply that there is no law on the matter 
The question at p. 270 is as to the right of justices of the peace 
to this use of the cockade, and this query is complicated by 
coupling deputy lieutenants with justices of the peace,”’ and on 
this anomaly, “ R., a Very Old Subscriber "’ spreads himself at 
great length. The editor, perhaps a little weary, murmurs, 
“ We are obliged to our correspondent, and have pleasure in 
giving his statement publicity.” 


An echo of the older law appears in 1901 at p. 111: “Is 
the eldest son of a knight of the shire eligible for election as 
justice of the peace without the property qualification of £600 
a year?” 

There is a pleasant touch about 1902, at p. 426, where readers 
thought they had caught the editor nodding. “ Correspondence 
re Queries. Gentlemen, We sent you on the 22nd of May a 
question as to vagrants sleeping in outhouses, and we are rather 
surprised that no notice has been taken of it in the *‘ J.P... Yours 
truly, D., A. and T.”” “ Note that your inquiry was dealt with 
at p. 351 on the 3lst of May.” 


The application of the Vagrancy Acts attracts much attention 
at this period. In 1902 at p. 557, “A man is found without 
visible means of support, sleeping in the boiler house of a 
colliery. The boiler house is built within a walled-in enclosure 
with locked gates. Can he be convicted under the Vagrancy 
Acts? H.T.” “The case does not seem to fall within the 
section. The boiler house is neither a barn or outhouse, nor a 
deserted nor unoccupied building. No conviction will therefore 
lie.” 


In case I should be doing “ Practical Points an injustice 
by unduly stressing the abnormal queries, I quote here, as a 
cross-section, a list of the topics figuring in one issue of 1903 
“ Architect, Death of One, Commission; Urban District 
Minute Books, Whether Ratepayer may inspect; Town Crier 
and Bill Poster, Whether Urban District Council may appoint: 
Licensing Acts, Club giving smoking concert in public hall; 
Water, Pond by the side of road, In whom freehold vested: 
Constable, Impersonating; Vagrancy Act, Palmistry and 
Character Reading; Criminal Law, Secretary of Cricket Club, 
not accounting for subscriptions, Whether offence is com- 
mitted ; Criminal Law, Selling unauthorized tickets for con- 
cert; Ping Pong, Whether licence required for public playing; 
Putative Father in Lunatic Asylum: Whether Collector of 
Income Tax is exempt from Jury Service; Need Sidesman 
reside in parish?” 


From 1903 onwards, there is a visible concern among readers 
over the legal standing of Freemasonry, the need of registration 
under the Unlawful Societies Act, of Geo. III, and the applica- 
tion of the Licensing Acts. This becomes a fertile source of 
queries for many years. See, for instance, 1903 at p. 9, 1904 
at pp. 251 and 265, 1910 at p. 418, 1915 at p. 310, 1916 at pp. 
83 and 164, 1924 at p. 35, and 1938 at p. 45. 


The Eldest Son of the Knight of the Shire turns up again, 
twice in 1903, at pp. 359 and 430. At p. 359, “ Justices of 
the Peace: Qualification. I shall be glad if you will reconsider 
the answer given as to whether the eldest son of a person qualified 
to serve as a knight of the shire is qualified to be elected a justice 
of the peace for the county. A Subscriber." The editor takes 
up the cudgels again. “ We not do feel that we can usefully 
add anything to the view we expressed at 66 J.P. 111. As 
long as s. 13 of 18 Geo. II 20 is unrepealed, it seems to us 
that the eldest sons of persons qualified to be knights of the 
shire may act as justices without possessing the property quali- 
fication mentioned in s. 1 of the statute of Geo. II. Can our 
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correspondent suggest any ground for taking the contrary view? 
We shall be glad to consider the same.” s 


A sinister phrase makes its first appearance in the column 
in 1904 at p. 153, “ Endorsement and Suspension of Licences.” 


The oracle is never allowed a breathing-space, and in 1905 
at p. 18, “So many Practical Points have been sent up for 
consideration recently that it has been impossible to deal with 
all, week by week. We much regret the delay that has arisen 
in many instances, but correspondents may rest assured that 
their questions will be answered at the earliest possible moment.” 
Some inquiries are far from being practical; at p. 249, some- 
body is asking for a statute which makes church attendance 
compulsory. 


But at p. 118 of 1906 is posed a problem that was constantly 
arising. “ Dead Body, Found in Non-navigable river, Refusal 
of inhabitants to allow deposit on premises. The body of a 
dead person is taken from a river (a non-navigable river) flow- 
ing through a parish. There is no public mortuary. Each 
inhabitant appealed to, refuses to allow the body to be 
deposited on his premises. What is to be done with the body? 
In the particular case referred to, the police constable, not 
being able to find a place, hires a horse and cart, and conveys 
the body to the principal town in the neighbourhood, where he 
deposits it in the mortuary i 


In the towns of England, new problems were emerging. See 
1906 at p. 288: “ Stage Play, Bioscope Entertainments: In a 
building the lessee of which has been refused a stage play 
licence on account of its unsuitability for the purposes of a 
theatre, bioscope entertainments are given at which the building 
is often crowded. Do such entertainments require a licence 
under the provisions of the Theatres Act, 1843? T.H.” “ We 
do not think that a bioscope entertainment comes within the 
definition of a stage play as defined by s. 23, of the Theatres 
Act, 1843. Such an entertainment cannot be brought within 
any of the definitions, as a tragedy, comedy, farce, opera, 
interlude, melodrama, pantomime, or other entertainments of 


the stage. Wigan v. Strange, 35 L.J.M.C. 31.” 


Civic processions come to the fore again in 1906, at p. 486. 
“Can you or any of your readers inform me if there exists 
any publication similar to the Justices’ Pocket Manual, edited 
in 1876 by Mr. Thomas Cousins, then Clerk to the Justices of 
Portsmouth, or any publication of a like nature, but which 
would in addition set forth the usual etiquette of the bench 
In too many instances, it appears to be woefully disregarded, 
and even the common observance of precedence neglected 
A somewhat similar guide would also seem to be advisable for 
town councils as, in processions and at public ceremonies, the 
same disregard of all general rules of polite society obtains, 
and members appear to be marshalled like school children 
instead of knowing their correct position. The proper prece- 
dence of mayors, members of parliament, recorder, coroner, 
justices, aldermen and councillors, should be clearly defined, 
and this would, I feel sure, tend greatly to the dignity of many 
civic and other functions.”” ““We are aware of the existence of no 
such publication. The question of precedence in civic processions 
was referred to in the * J.P.” last year at pp. 72, 102, 119.” 


Social clubs grow in elaborateness; and readers propound 
new patterns of Practical Points. In 1908 at p. 10, “In a 
certain club in a northern suburb, an accident took place by 
which a certain member was hurt. The said accident was 
probably caused by an explosion of gas which had been left 
turned on. He is now suing a portion of the committee for 
damages. To what extent are they liable?" “ We regret to 
say that this question is quite beyond the scope of our columns.” 
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Cautious oracle! Half a century later, the liability of unincor- 
porated associations in contract and in tort, is as uncertain as 
ever. 

A reader whose mind is hag-ridden and confused by old rules 
of forfeiture for felony, sent up a strange inquiry in 1907 at 
p. 139. “ Will you please say whether having been fined seven 
years ago for assaulting a gamekeeper, disqualifies a person from 
being churchwarden? If the above is not a disqualification, 
is having been imprisoned a disqualification? Does the time 
which has elapsed since the offence affect the matter? A Sub- 
scriber.”” “We assume that the person who went to prison 
was the poacher and that he was committed for default in 
payment of the fine and costs. Conviction for such an offence, 
even if followed by imprisonment, does not appear to be a 
disqualification.” 

There is a deeper enigma behind this question than appears 
at first sight. The only records of such conviction and imprison- 
ment would be at the Home Office, in the files of the clerk, 
and, very improbably, in the C.R.O. section of Scotland Yard. 
In practice, it is unlikely that bishops, archdeacons, and incum- 
bents would have access to any of these archives, and it is 
difficult to identify the bogey that haunts the inquirer’s mind 
It belongs to other centuries. 

Inquiries from other religious bodies are not answered with 
the same confidence. See 1908 at p. 348: “ W, a member 
and leading official of a Nonconformist society, which body is 
registered and incorporated by Act of Parliament, is desirous 
to know if he can at reasonable times, inspect the minutes of 
the society. If so, and the secretary refuses him, what course 
can he take? An answer will oblige. A Subscriber.” “ This 
question is outside the scope of our columns, and the informa- 
tion given would be insufficient to enable anyone to answer it.”’ 


With the march of civilization, the Commissioners of Inland 
Revenue gather momentum and prestige. The widening scope 
of their nefarious claims fills readers’ minds with chilly appre- 
hensions. See that uneasy misgiving in 1909 at p. 391: “ Excise 
Armorial Bearings: Is a tax payable in respect of armorial 
bearings worn as a school crest in the form of a badge on the 
caps of scholars? The crest is not used in any other way. 
I am under the impression that the point has arisen recently. 
Lux.” 

(To be continued.) 


ADDITIONS TO COMMISSIONS 


BARNSTABLE BOROUGH 
Mrs. Alison Lilian Pringle Brook, Eddleston, Park Lane, Barnstable 
Maurice Eugene Patrick Killard Leavey, Trinity House, Barnstable 
Francis Arthur Henry Molland, |, South View, Chaddiford Lane, 

Barnstable 

CAERNARVON COUNTY 
Mrs. Eirwen Jane Owen, Eisteddfa, Criccieth 
Mrs. Olwen Winifred Williams, Tegfryn, Cadnant Park, Conway 


PENZANCE BOROUGH 
Alfred Charles Guy, 8, St. Mary's Street, Penzance. 
Josiah David Pawlyn, Chypons, Newlyn, Penzance. 
John Vivian David Taylor, M.C., The Little House, 
Gulval, Penzance. 
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HIGH DAYS AND HOLIDAYS 


By W. E. 


This is the time of year when, after a long and inclement 
winter, our thoughts turn naturally to the subject of holidays 
The vacation will, of course, take different forms according to 
our own particular inclinations. For some it will mean a 
welcome rest from labour, preferably in a quiet and peaceful 
neighbourhood, and for others a complete change at some 
crowded seaside resort or holiday camp, where there is plenty 
of life and amusement. Many will be anticipating that trip 
abroad in the pursuit of sight-seeing and sunshine. Those of 
an active disposition will indulge in their favourite sport or 
pastime. Finally, there will be the stay-at-homes, who prefer 
to spend the greater part of their leisure in tending their gardens 
or allotments 

In these busy modern times one tends to overlook the fact 
that a holiday was originally the “holy day,” a festival set 
apart for religious observances as a memorial of some sacred 
person or event, and hence a day or period during which work 
or business ceased. A feast or festival, whether its occurrence 
was casual or periodic, whether its ritual was grave or gay, 
carnal as the orgies of Baal and Astarte, or spiritual as the 
worship of a Puritan Sabbath, was regarded as a “ holy day ™ 
as long as it was professedly held in the name of some religion 
or religious cult. Thus, the ancient Egyptians had three festivals 
of the seasons, 12 of the month and 12 of the half-month; the 
Athenians had their annual Nexoow or Newiceva; the Romans 
their Feralia and Lemuralia; whilst the Parsees, Chinese 
and other Orientals also held festivals at stated periods 
Again, the early Aztecs of Mexico, the Peruvians, the Celts, 
the Teutons, Aryans and Semitic peoples all developed, along 
with the calendar system, a well-organized series of festive 
occasions Many were celebrated in honour of the dead, 
whilst some were purely seasonal, such as thanksgiving for a 
good harvest, and others were held as a propitiation against 
some feared calamity. In particular, the days of the Roman 
year were divided into dies fasti, on which it was lawful for 
the practors to administer justice in the public courts, and 
dies nefasti, on which neither courts of justice nor meetings 
of the comitia were permitted to be held, and there were also 
dies intercisi, or half-holidays. For religious purposes, the days 
were treated as festi, i.e., consecrated to acts of public worship, 
such as sacrifices, banquets and games, or as profesti, which 
(whether fasti or nefasti) were not specially claimed for religious 
practices 

Nowadays, public holidays are those the observance of which 
is prescribed by the State. In the United States of America, 
for instance, Independence Day (July 4) and Labour Day (the 
first Monday in September) are legal holidays in most States, 
and Thanksgiving Day (varyingly the fourth or last Thursday 
in November) is a semi-religious day instituted by the Pilgrim 
Fathers at the gathering of their first harvest in the New World 
in 1621. In England, saints’ days are no longer regarded as 
entailing non-attendance at Government offices and institutions, 
as was the case at the beginning of the nineteenth century; 
but, whilst the influence of religion in determining such holidays 
has waned, the importance of some provision for social recrea- 
tion has made itself felt. Hence, in 1834, up to which year 
the Bank of England had been closed on certain saints’ days 
and anniversaries—about 33 in all—bank holidays were reduced 
to four, namely, Good Friday, May 1, November |, and 
Christmas Day. Now, however, the term “ holidays” in its 
larger sense includes the common law holidays, namely Sundays, 
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Good Friday and Christmas Day, and also the statutory holidays, 
of which the chief are those established by the Bank Holidays 
Act, 1871, and the Holidays Extension Act, 1875, and by 
statutes and rules relating to legal procedure, such as the Long 
Vacation. 

By virtue of the above Acts, the following days, apart from 
the common law holidays, are appointed to be kept in all banks 
and custom houses, inland revenue offices, bonding warehouses, 
and docks as close holidays, namely: 

In England, Wales and Ireland (now Northern Ireland only: 
Irish Free State (Consequential Adaptation of Enactments) 
Order, S.R. & O. 1923, No. 405): 

Easter Monday; 

The Monday in Whitsun week ; 

The first Monday in August; and 

December 26, if a week-day ; 
immediately next following 

In Scotland: 

New Year's Day 
Christmas Day 
Good Friday; 
The first Monday in May; and 

The first Monday in August. 

In Northern Ireland, March 17 is also made a special holiday, 
if a week-day, and when falling on a Sunday, the day follow- 
ing (Bank Holiday (Ireland) Act, 1903). 

Under the Act of 1871, the Sovereign may from time to time 
appoint a special day to be observed as a bank holiday, either 
throughout the United Kingdom, or in any part thereof, or 
in any county, city, borough, or district therein, by royal 
proclamation, in the manner in which solemn fast days or days 
of public thanksgiving may be appointed (s. 4), or may by order 
in council in any special case substitute any other day for a 
bank holiday appointed by the Act (s. 5), but in Northern 
Ireland these powers are exercisable by the Governor (Act of 
1875, s. 3; Irish Free State (Consequential Provisions) Act, 
1922) 

There is unambiguous evidence of the actual observance, 
from a very early period, of the first day of the week as a holy 
day (see, e.g., St. John xx, 19, 26; Acts xx, 7; 1 Cor. xvi, 2: 
and Rev. i, 10). In the Christian world, the Lord’s Day, com- 
monly called Sunday, is the day set apart for divine worship 
throughout Christendom in memory of the Resurrection, and 
consequently a day on which any form of unnecessary labour 
has always been discouraged, if indeed not actually prohibited 
In this country, such prohibition dates at least from the seventh 
century A.D., when the laws of Wihtred, King of Kent, provided 
that if a servant, contrary to his lord's command, did servile 
work between sunset on Saturday and sunset on Sunday, he 
should pay a fine to his lord; and they also forbade a servant 
to make a journey of his own on horseback on Sunday under 
penalty of a fine or the lash, and even a freeman to work during 
the forbidden time under penalties which included the payment 
of half the fine to the informer, who was entitled in addition 
to the profits of the Sabbath-breaker’s labour. On the other 
hand, Ina, King of Wessex, in the same century ordained that, 
if a slave worked on Sunday by his lord's command, he should 
become free and the lord be liable to a fine of 30s. 

By a series of statutes, many of which are still extant, it was 
made illegal to work or to take part in certain pastimes on a 


otherwise the Monday 


) If either of these days falls on a Sunday, 
Sthen the next following Monday 
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Sunday, which in English law is reckoned from midnight to 
midnight ; but, although the church had sufficient temporal 
power to visit Sabbath-breakers with its dire displeasure, 
Sunday observance was not ordained by statute until the reign 
of Edward VI by the Act of Uniformity of 1551. By I Eliz. c. 2 
(1558), everyone failing to attend church on a Sunday was liable, 
not only to ecclesiastical censure, but also to a fine of Is., 
which penalty was not repealed until 1846 (9 and 10 Vict 
c. 59). The law of England still requires members of the Church 
of England to attend divine service on Sunday and, although 
it has not been enforced for generations, voluntary obedience 
to such law has been upheld by the High Court in the analogous 
case of Ascension Day as against a later Act relating to com- 
pulsory education attendance (Marshall & Bell v. Graham 
(1907) 71 J.P. 270). 


It was enacted by the Sunday Observance Act, 1677, that no 
tradesman, artificer, workman, labourer, or “ other person 
whatsoever’ (which includes only persons ejusdem generis 
Sandiman v. Breach (1827) 7 B. & C. 96, at p. 100) might carry 
on his ordinary calling on the Lord’s Day on pain of the 
forfeiture of Ss., or in default two hours in the stocks; and 
that any person exposing goods for sale should forfeit the 
same. The inconveniences to modern life occasioned by that 
Act, however, were obviated by subsequent statutes, and 
notably by the Sunday Observation Prosecution Act, 1871, 
which provides that no prosecution for penalties under the 
Act of 1677 may be instituted except by or with the consent 
in writing of the chief officer of a police district or of two 
justices or a stipendiary magistrate, which must be given before 
the information is laid (Thorpe v. Priestnall (1897) 60 J.P. 821). 


WEEKLY 


COURT OF APPEAL 
(Before Sir Raymond Evershed, M.R., Jenkins and Parker, L.JJ ) 
Re WEST FERRY ROAD, POPLAR, LONDON 
Re PADWICK’S ESTATE 
June 7, 1955 
Purchase of registered land—Liability 
Lands Clauses Consolidation Act, 1845 
(8 and 9 Vict., c. 18), s. 82—Solicitors’ Remuneration ( Registered 
Land) Order, 1925 (S.R. & O. 1926, No. 2), art. 1 (D), schedule, 
as amended by the Solicitors’ Remuneration (Registered Land) 
Order, 1953 (S.J. 1953, No. 118). 

Appeat from Harman, J. (119 J.P. 343) 

The London County Council bought, under a compulsory purchase 
order made under the Town and Country Planning Acts, 1944 and 
1947, freehold land registered under the Land Registration Act, 1925, 
with absolute title. The transaction having been completed, the 
vendors’ solicitors submitted to the vendors a lump sum bill for the 
work done in connexion with the conveyance of the land to the 
council, charging the scale fee appropriate to a completed transfer 
on sale of registered land under the Solicitors’ Remuneration (Regis- 
tered Land) Orders, 1925 to 1953. Failing agreement between the 
parties the bill was taxed under s. 83 of the Lands Clauses Consolidation 
Act, 1845, and allowed 

Held, the bill was for a completed transfer on sale of registered 
land within art. I (D) of the order of 1925 notwithstanding that 
para. (H) of the order included work for which the promoter might 
not be liable under s. 82 of the Lands Clauses Consolidation Act, 
1845, and, therefore, the scale fee under the Solicitors’ Remuneration 
(Registered Land) Orders, 1925 to 1953, was rightly allowed 

Decision of Harman, J., affirmed 

Counsel: Lyell, Q.C., and H. E. Francis for the acquiring authority; 
Brunyate for the vendors 

Solicitors: Solicitor, London County Council; Coward, Chance & 
Co 


Compulsory Purchase—Casts 
of purchasing authority 


(Reported by F. Guttman, Esq., Barrister-at-Law.) 


GOVERNMENT REVIEW, JULY 2, 1955 429 


The result has been to make the Lord’s Day Acts a dead letter 
as regards Sunday trading, which is now governed by the Shops 
Act, 1950, and s. 59 (2) (c) of that Act specifically excludes 
prosecutions under the Sunday Fairs Act, 1448, and the Sunday 
Observance Acts, 1627 and 1677. Public entertainment or 
amusement on Sunday in any house, room or other place to 
which persons are admitted by payment of money or by tickets 
sold for money is in general still prohibited by the Sunday 
Observance Act, 1780; and it has been held, for instance, that 
there is no power to authorize public dancing on Sunday where 
such dancing would contravene that Act (RX. v. Britton, ex 
parte Newton [1941] 4 All E.R. 479; 104 J.P. 441); but persons 
managing, conducting, assisting at, or advertising any duly 
licensed cinematograph or musical entertainment, or any 
museum, picture gallery, zoological or botanical garden or 
aquarium, or any lecture or debate are exempted from the 
restrictions imposed by the Sunday Observance Acts, 1625 to 
1780 (Sunday Entertainments Act, 1932, s. 4); and the com- 
mon informer procedure of the Act of 1780 was recently 
abolished by the Common Informers Act, 1951. Apart from 
the Lord's Day Acts, Sunday is a dies non for the sitting of the 
courts or meetings of public bodies, though Parliament has sat 
occasionally on a Sunday in national emergencies, and Saturday 
sittings of the House of Commons have been extended into the 
small hours of the Sabbath. 


So much for the historic background and the law relating to 
public holidays. Our private holidays being quite another 
matter and entirely our own concern, we shall no doubt go 
away and, for the time being at all events, cheerfully forget all 
about it. 


NOTES OF CASES 


AND ADMIRALTY 


PROBATE, DIVORCE DIVISION 
(Before Lord Merriman, P., and Davies, J.) 
PILCHER vy. PILCHER 
April 29, May 16, 17, 24, 1955 

Husband and Wife—Maintenance—Enforcement of order —Order 
made by Gibraltar magistrate registered in magistrate’s court in 
England—No jurisdiction in English court to hear complaint by 
husband for variation or discharge of registered order —Mainten- 
ance Orders (Facilities for Enforcement) Act, 1920 (10 and 11 
Geo. 5, « 33), © 1 OD) 

APPea. from justices. 

The parties were married in 1951 in Spain, and a child was born 
on January 30, 1952. Shortly thereafter the husband went to Gibraltar, 
leaving the wife and child in Spain. On March 17, 1952, a main- 
tenance order was made in favour of the wife at the Gibraltar magis- 
trate’s court. On July 26, 1952, the husband came to England. On 
July 13, 1953, the Gibraltar order was registered at the West London 
magistrate’s court under s. | (1) of the Maintenance Orders (Facilities 
for Enforcement) Act, 1920. On July 20, 1953, the husband applied 
by complaint to the West London court for the re the 
Gibraltar order The complaint was adjourned and transferred to 
the Chelsea domestic proceedings court where, after an adjourn- 
ment on the ground that the summons had not been served on the 
wife, it was eventually heard on November 3, 1953 The Chelsea 
court, presided over by the Chief Metropolitan Magistrate, heard 
evidence given by the husband and ordered that the Gibraltar order 
be revoked. On November 10, 1953, the magistrate added to th 
minute of adjudication of November 3, the entry Dealt with in 
error. Not served and no jurisdiction.” This entry was made by 
the magistrate on his own initiative and without re-assembling the 
Chelsea court. On January 26, 1954, the West London magistrat« 
heard an application on behalf of the wife for the enforcement of 
arrears alleged to be due under the Gibraltar order. The magistrate 
held that the entry of November 10 was ultra vires and that the order 
of November 3 still stood. It was agreed that the arrears up to 
November 3 were £180 and the magistrate adjourned the question of 


vocation of 
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enforcing those arrears until February 23, 1954, when he adjourned 
the summons sine die on the terms that the husband should pay the 
sgreed arrears by a certain sum per weck. On November 30, 1954 
the West London magistrate dismissed a further application on behalf 
of the wife to enforce arrears said ince November 
3, 1953. On appeal 

Held, the registration, under s. | (1) Act of 1920, of an order 
made in one of Her Majesty's Dominions outside the United Kingdom 
an administrative act, initiated by Secretary of State, and 
the party against whom the order was made could neither be heard 
to show Cause against the registration, nor appeal against either the 
order itself or the registration of it: s. 1 (1) therefore, on its 
construction, limited to ind did not permit of 
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true enforcemen 


LAW AND PENALTIES 
OTHER 


THE BRIBE THAT FAILED 
The Lowestoft justices heard a married woman p guilty last 
month to a charge that she had corruptly offered three £1 Bank of 
England notes to a Ministry of Transport examiner as an inducement 
to certify that she had passed a driving to s. | (1) of 
the Prevention of Corruption Act, 1906 
For the Director of Public Prosecuti stated that 
lefendant failed to pass her r te ve fourt 
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It is a curious thing that so many members of the public 
the illusion that people in perfectly good employment 
risk all for the sake of trifling bribes 

The writer well remembers some 25 vears 
of the then clerk to the Gore 
all who knew when a would-be 
the end of an 
information as 
the 
grubby 
i month of 


the de Ss 
to the 


too frequent and 


The writer hs 


greatiy Lowestoft stices 


at some are all their 


gravity is those who offend 
arbour 
ire likely to 


igo, the violent reaction 
1 man deeply respected by 
upplicant for an off-licence at 
clerk at he had asked for 
not ind ott urements of 
thon rly 

made 

succeeded in 


R.L.H 


pustices 
him 
nterview with which 
to the 
m cConnecxion 
ind greasy 10s 
later 


commending itself to the Gore justices 


the 
Statutory 
with 
note 
and 


vues 


+, reo 
. eq 
i 


a particu 


justices the appli presses 
hand. The 


years 


into his pplication 


two in subsequent never 


No. 50 


UNUSUAL MINES OFFENCES 

\ deputy chairman of the local bench was one of three defendants 
to appear at Guisborough court on May 13 last to answer four joint 
charges. To adjudicate upon the case three magistrates were brought 
in from the neighbouring division of Redcar and Saltburn 

The first charge that the defendants had contravened 
art. 9 (6) (a) (iti) of the Coal Mines (Locomotives) General Regulations 
1949, amended by art. 2 (c) of the Ironstone and Shale Mines 
(Locomotives) General Regulations, 1950, in that a locomotive was 
used in a road where there was not, after allowing for the swing of 
the locomotive and trucks, clear space below the roof or its supports 
so much as to enable the driver to stand upright in the locomotive 
The second charge alleged that a locomotive was used in a road 
where there was not, after allowing for the swing of the locomotive 
and trucks, clear space on that side of the track on which refuge 
holes were provided of not less than 2 //., contrary to art. 9 (6) (5) 
of the Coal Mines (Locomotives) General Regulations, 1949. The 


alleged 


as 
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complaints for variation or discharge of orders registered by virtue of 
that subsection; and, accordingly, the orders made on November 3, 
1953, on January 26 and February 23, 1954, and on November 30 
1954, would be set aside, the husband's complaint for revocation of 
the Gibraltar order would be dismissed, and the two complaints on 
behalf of the wife for the enforcement of arrears would be remitted 
to the West London court for re-hearing 

Melford Stevenson, v C., and Jose ph Jackson for the wife: 
Scott Henderson Vv. and Ff tockdale for the husband 

Solicitors jlan, Fdmunds & Phillips (for the wife); 

Son (for the husband) 


(Reported by G. F. 1 


Counsel 


Burton & 


Bridgman, Esq., Barrister-at-Law.) 


IN MAGISTERIAL AND 
COURTS 


third charge alleged a contravention of art of the regulations in 
that a diesel locomotive in the mine was not, when not in use, housed 
in a suitable housing station as required by the said article, and the 
last charge alleged that the diesel locomotive in the mine was replenished 
with fuel oil except at a filling station as required by art. 28 (1) of 
the regulations 

For the prosecution it was stated that the first defendant (the local 
magistrate) was a mines agent, and the other defendants were respec- 
tively mines manager and mines under-manager at Longacres (Iron- 
stone) Mine, Skelton. In 1954, a diesel locomotive replaced horse- 
drawn trucks in the mine and alterations were not made to allow 
minimum space between the locomotive and the side of the track 
On October |2 last a man was killed when trapped by tubs 

The prosecutor added “ There has been quite a disregard for safety 
regulations in this mine. Whether the death of the man was due 
to the disregard does not matter, but the fact remains that there was 
danger in quite a big way.” 

For 
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The first defendant was fined £20 upon each of the first two charges 
ind £10 upon each of the third and fourth charges and was ordered 
to pay £3 10s The mines manager w larly fined and 
the under-manager ordered to pay totalling one half of 
those to be paid by each of the first two defendants 


COMMENT 

The regulations of 1949 and 1950 referred to above were 
made by virtue of powers conferred by s. 86 of the Coal Mines 
1911 

Article 2 (c) of the 1950 regulations amends art. 9 of the 1949 
regulations which relates to the construction of rail tracks and 
clearances, by providing that there must be sufficient clearing space 
below the roof or its supports in a road in which locomotives are 
used to enable the driver to stand upright in the locomotive 

Article 27 of the 1949 regulations which deals with housing stations 
enacts that diese! locomotives in mines when not in use are to be 
housed in suitable housing stations provided with two means of 
egress, constructed of non-inflammable material and ventilated by a 
through current of air sufficient to render the exhaust gas harmless 
while the engine 1s being run in the housing station 

Perusal of the regulations makes one realize the immense care and 
forethought which have been given to ensure, so far as humanly 
possible, the safety and welfare of those whose work lies beneath 
ground level 

Penalties for infringement of the regulations are provided by s. 101 
of the Coal Mines Act, 1911, and by subs. (3) it ts enacted that every 
person who is guilty of an offence for which a penalty ts not expressly 
provided shall be liable, if agent, manager or under-manager, to a 
fine of £20 and in the case of any other person to a fine of £5 
Subsection (4) of the section empowers the court, if satisfied that 
the action of an offender was likely to endanger the safety of persons 
employed in the mine, and was committed wilfully by the personal 
act, personal default or personal negligence of the accused, to impose 
a sentence of three months’ imprisonment 

(The writer is greatly indebted to Mr. John D. Stokeld, clerk to 
the Redcar and Saltburn justices, for information in regard to this 
case.) R.L.H, 
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PENALTIES 


Nottingham— May, 1955. (1) Driving while disqualified. (2) Dangerous 
driving. (3) Driving while uninsured. (4) Giving the police a wrong 
name and address. (1) Six months’ imprisonment and disqualified 
from driving for 25 years. (2) Fined £50. (3) Fined £50. (4) Fined 
£20. Defendant, a 34 year old motorist, who admitted all the 
charges, drove an 8 h.p. car so fast over ice-covered roads at 
midnight that a much more powerful police car was unable to 
keep up with it. Defendant had previously been disqualified from 
driving for periods of five and 10 years 


Durham— May 
to pay £1 12s. costs 
a lamb in its mouth 

Pontypool— May, Wearing a knuckleduster at a dance 
Fined £5 Defendant, a 17 year old youth was seen fighting 
another youth outside a dance hall and later to be wearing a 
thick metal ring on his finger. 


Gateshead—May, 1955. Failing to perform T.A. training. Seven 
defendants, cach fined £5 and to pay £1 1s. costs. Defendants 
were obliged to attend 30 drills a year but their individual atten- 
dances varied from 12 to none at all 


1955 Allowing a dog to worry sheep. Fined £5, 


Defendant's Labrador dog was seen with 


1955 hall 


MISCELLANEOUS 


COUNTY BOROUGH OF DERBY 
CHIEF CONSTABLE’S REPORT FOR 1954 

The chief constable reports that recruiting during the year has been 
far from satisfactory, there having been a wastage of 17, with only |4 
fresh appointments. Of 58 male applicants, 34 did return the 
application forms. In spite of a net wastage of three the borough 
force is better off than are a good many others, there being an actual 
strength on December 31, 1954, of 205, with an authorized establish- 
ment of 219. There has been no difficulty in filling the authorized 
establishment of cadets (6). Cadets, of course, are called up for 
national service on reaching the age of 18, and the hope is that they 
will return to the police force on completion of that service. In Derby, 
are regular police constables The 
police housing situation its reasonably satisfactory. Since the com- 
mencement of a police housing programme, 32 houses have been 
finished and four more will be completed shortly. This will leave six 
members of the force in need of accommodation 

The special constables are very short of their authorized strength o 
330, with an actual strength of only 106. But the chief constable 
commends their excellent service and thanks them for the way they 
have responded to calls made upon them. Every effort has been made 
but without success, to increase their numbers 

Compared with 1953 records show a reduction of 15-09 per cent. in 
the number of crimes committed, with juveniles responsible for 1 S¢ 
crimes, 12-8 per cent. of the total of 1,215. Of this total 740, or 60-9 
per cent., were detected. The report refers to efforts made during 1954 
to make Derby people “a littlke more crime conscious.” In May a 
demonstration was given of an automatic “ 999 " alarm-giving device 
and an invisible ray system. Eighty-five local business houses sent rep 
resentatives, and several new alarm systems have been installed in the 
borough. Also, a crime prevention booklet has been distributed, calling 
attention to lack of proper care, and to means of safeguarding property 
This is a pictorial booklet, as the chief constable thinks that written 
advice is unpopular and ts rarely read. We should have thought that this 
is a somewhat sweeping statement, although we would agree that to 
make it effective such advice must be presented in a way that compels 
attention. At Christmas time pictures were displayed in prominent 
places in the borough, and it is considered that they caused a reduction 
in the number of larcenies of purses. It may well! be that the borough 
owes its reduction of 15-09 per cent. in crime at least in part to this 

crime prevention ™ drive, although why people should need so much 
pressing to induce them to take reasonable care of their own property 
it is difficult to understand 

Accident figures showed a reduction compared with 1953, but there 
were nine persons killed and 557 injured, the total being the second 
highest since 1941. Three roads, London Road (72), Nottingham 
Road (64), and Osmaston Road (78), had by far the largest number 
of accidents. There were proceedings against 958 persons for traffic 
offences during 1954, with 340 cautions. The seriousness of the accident 
figures cannot be overlooked, but it is to be noted that the number 
of motor vehicles licensed in the borough in 1946 was 6,938, and in 
1954 it was 14,684. The answer, of course, is increased efforts to teach 
road safety to all citizens, and the report states that any effort or 
scheme which attempts to bring about a realization of the seriousness 
of the road accident problem has received, and will continue to receive, 
the active support of the police. 
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1958. Disobeying the skipper's order to 
go aboard the ship. Fined £5. The ship's bo’sun, convicted of 
a similar charge, was sentenced to 14 days’ imprisonment. First 


defendant's lesser penalty attributable to the fact that he was 70 


Norwich— May, Wilfully obstructing the free passage of the 
footway by causing a crowd to assemble outside a shop. Three 
charges, fined £1 on each charge. Defendant, the proprictor ol 
a radio shop, showed televised programmes of a soccer match, 
the boat race and a wrestling match 


Watlington— May, 
steam roller and trailer 
travelling at two m.p.h 


Oxford— May, Carrying an offensive weapon in a public 
place. Fined £15. Defendant, an 18 year old timekeeper 
seen carrying a knuckleduster after causing a disturbance in a 
cinema. 

4 16 year old youth who was with the first defendant and found 
to be carrying a sharpened 6 in. nail in his pocket, was subsequently 
fined £2 when he appeared before the juvenile court 


May, 1955 
£33 


Oban Sheriff Court—May, 


1955 


1955. Failing to carry front and rear lights on a 


Fined a total of £3. Defendant was 


1985 
was 


Selling a machine not properly fenced. Fined 


costs. 


Bristol 
£2, to pay 


INFORMATION 


There are a large number of licensed premises in Derby (372), but 
this number is small compared with the number SO years ago. The 
figure for 1904 was 552. There are also 84 registered clubs. Of the 
210 persons proceeded against for drunkenness 145 (69 per cent.) were 
non-residents. The total showed a reduction of 86 on the 1953 figure 

The report concludes, under * welfare,’ with information about the 
benevolent fund, the presentation fund, widows and orphans’ fund 
police mutual assistance society and the holiday fund, al! designed to 
help members of the force, in one way or another, to help themselves 
or to help their colleagues, or widows or children of colleagues 
are in 


who 


need 


OXFORDSHIRE PROBATION REPORT 
Although probation officers like to see a probationer in his own 
home in order to gain an impression of the home atmos- 
phere and the relations between the probationer and the rest of the 


family 


sometimes 


they also need to see the probationer alone under quiet condi- 
that what takes place can be confidential It 
that if possible there should be reporting centres, convement 
of access and apart from court or police premises Mr. Kenneth 
Thompson, semor probation officer for Oxfordshire, in | 1954 
report expresses his gratitude to the chief constable and the county 
constabulary for having permitted probation officers to us 
accommodation for this purpose, but states that thanks to the help of 
local and church authorities it has now become possible to make a 
Start to meet the need for other reporting centres 

Commenting on the reduction in the number of indictable offences 
committed, not unnaturally led to the making of fewer 
probation orders, Mr. Thompson rightly says that just as it is difficult 
to pinpoint the actual causes of delinquency, so it is equally dangerous 
to generalize about the probable reasons for this welcome improvement 
However, he suggests that it is obvious that the provision of more 
housing accommodation, the continuing high level of material well- 
being, resulting in a more settled home are three of the major 
grounds for this relief 

In Oxfordshire, apart from the Banbury 
social reports on juveniles are supplied by the welfare officers of the 
and county children’s departments These attend the 
juvenile courts and present background reports together with informa- 
tion supplied by the education authorities The probation officers 
have been grateful for the help and co-operation of the children’s 
departments. So far as the adult courts are concerned, the inquiries 
are all made by the probation officer and it is good to report a con- 
siderable development in this particular service for the justices 

Of aftercare work probably the most difficult and often the most 
discouraging is that of helping ex-prisoners. On this, the report 
says ‘It is not surprising that many of the long term ex-prisoners 
demand more of the probation officer's time than the average proba- 
tion case. When one considers the extremely high cost of all forms 
of residential treatment, it is all the more important that every effort 
shall be made to see that the follow-up is as successful as conditions 
will permit. In this respect one would like to express appreciation 
to employers (including many magistrates), clubs and churches and 
the W.V.S. for their readiness to enable the probation officer to do 
his best. The W.V.S., through their clothing depét, have been of 
considerable assistance in many cases, and although some have let 


tions so iS generally 


greed 


pornce 


which has 


life 


borough juvenile court 


city otheers 
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them down badly, this excellent 
co-operate.” 

Under the active leadership of the chairman of the Oxford city 
magistrates’ courts committee, Sir Carleton Allen, QO.C., J.P., the 
domestic panel of that court have initiated a domestic applications 
court. This court consists of two magistrates (ideally one of each 
sex); the magistrates’ clerk, and a probation officer are in attendance. 
All applicants for a summons, either for matrimonial proceedings 
or guardianship of infants, appear at this court. The court endeavours 
to see that no opportunities for effecting reconciliation are over- 
looked 

There is praise for the work of the detention centre, but again we 
find a reference to the question of after<are. “ The committee have 
already expressed their anxiety concerning the lack of any provision 
for effective aftercare This deficiency appears to considerably 
dissipate many of the advantages gained from a period of 
detention.” 

Talks to a number of organizations have been given by the proba- 
tion officers, and the probation service is represented on a number 
of committees. These opportunities of informing public opinion are 
welcomed 

The county has a befriending fund which has been the means of 
providing relief and help in a number of cases, but probation officers 
need to be shrewd as well as kind: “ Being situated halfway between 
Banbury reception centre and Reading, Oxford seems to attract 
more than its share of drifters and scrounging idlers, many of whom 
are only too ready to boast of prison records in the hope of obtaining 
‘easy money’ from the probation officer Thus especial care is 
taken when making grants from the County Befriending Fund.” 

There is a suggestion about the establishment of a county probation 
library and there is a pleasant reference to this journal: “ Not only 
is there a need that probation officers should endeavour to keep 
up-to-date in their reading and to have the necessary books of refer- 
ence, but there are calls from magistrates and university students for 
the loan of books and literature dealing with probation and the 
treatment of delinquency Thus the committee may feel it would 
be well worth while to authorize a limited annual expenditure for 
the purpose of creating a county probation library. The probation 
officers are grateful for the provision of the invaluable Justice of the 
Peace.” 


organization has continued to 


GLAMORGAN MEDICAL SERVICES 

The question is sometimes raised as to whether the retention of 
medical inspection of school children which began 40 years ago is 
still necessary, with the coming into operation of the national health 
service, but it is shown in the recently issued report of the principal 
school medical officer for Glamorgan that medical defects are still 
sometimes brought to notice for the first time at these inspections 
Health education of parents has made them more aware of the 
importance of the health of their children and it is now very 
uncommon for serious conditions to remain undetected until school 
age. However, it is considered that periodic inspections in schools 
still have a useful purpose and the interview between the parent and 
the school doctor gives anxious parents an opportunity of discussing 
the health of their child, even although there is no physical condition 
which would normally justify a medical examination 

Increasing attention is now being given to the special needs of 
handicapped or maladjusted children and in this connexion it ts 
interesting to see the result of a special study which was made in 
Glamorgan last year of children in the care of the local authority 
and who are therefore deprived of a normal home environment. 
44.5 per cent. were found to be more than two years retarded scholas- 
tically in relation to their basic mental ability This gives an 
indication of the effect of deprivation of a normal home background 
on a child. Only four of the 119 children who were examined obtained 
places in grammar schools 

On the school health service generally it is emphasized that health 
visitors, because of their contact with the mothers and the homes, 
have the opportunity of playing an important part in ensuring the 
correct relationship between the parents and their school children. 
Few parents today encourage their grammar school children to 
leave on attaining the age of IS, but it is suggested that too 
many are indifferent and fail to give their children the encouragement 
and mental security which is so important for adequate scholastic 
progress. Some parents are not prepared to make the small sacrifice 
which would assist their children when they are studying, ¢.g., doing 
without a noisy wireless or the television programmes during home- 
work time. It ts realized that in some overcrowded houses conditions 
of peaceful study are an impracticability and it is suggested that more 
consideration should be given to the possibility of making special 
accommodation in schools or other places for children to do their 
home work 

On residential training and education of blind children consideration 
is given in the report to the age at which this should be commenced. 
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It is mentioned that child psychiatrists have stressed the dangers of 
separation of very young children from their homes and it is suggested, 
therefore, that it would seem reasonable that if at all possible, the 
blind child should spend his early years in his own environment; 
and that the need for special institutions for pre-school blind children 
should be reserved for those cases where some condition in addition 
to blindness requires special consideration. Another matter considered 
in the report is the education of deaf children and it is stressed that 
if the degree of deafness is not handicapping the educational progress 
of the child it is better for him to remain in the ordinary school. 
Provision of hearing aids to children frequently enables them to 
remain in their own schools with children who have normal hearing. 
It is emphasized of paramount importance that the child with defective 
hearing should retain whatever speech he possesses and if he has no 
speech then it is essential that he should be trained to speak. To 
teach a totally deaf child to speak is a difficult matter and requires 
a long and patient effort by the teacher, the child and all who come 
in contact with the child. Experience shows that such training to 
be successful must start at an early age. Ideally, the solution is to 
provide the necessary training while the child remains at home. 
To do this, however, it is essential to have a sufficient number of 
persons to give the necessary advice and, perhaps even more difficult, 
to have the intelligent co-operation of the mother, who herself would 
have to do much of the actual training of the child. When these 
conditions cannot be fulfilled it is suggested that the only alternative 
is to place the child in a residential nursery for deaf children. 


HERTFORDSHIRE CONSTABULARY 
CHIEF CONSTABLE’S REPORT FOR 1954 


The Hertfordshire constabulary polices the geographical county of 
Hertfordshire, with the exception of certain places which come within 
the metropolitan police district. There are six police divisions respon- 
sible for an area of 574 square miles, with a population stated to be 
527,500. There are 1,759 miles of roads maintained at public expense. 
The chief constable calls attention to the fact that the growing 
congestion on the roads is a serious police problem, and he states 
that heavy abnormal loads (from 12 to 19 ft. wide and sometimes 
as much as 100 /7. long) add considerably to the congestion on the 
main arteries to and from London. The blockages of traffic that 
result, especially at peak hours, “ tend to induce in motorists a state 


of impatience and irritability which inevitably leads to accidents.’ 
This is undoubtedly a difficult problem, not only in Hertfordshire 


but also elsewhere. If our roads were not made to carry the volume 
of modern traffic still less were they meant for loads of the size 
referred to above. We are sometimes told that in many cases such 
loads cannot satisfactorily be conveyed other than by road, but we 
wonder whether sufficient consideration has been given to possible 
alternative methods of transport. 

On December 31, 1954, the authorized establishment of the force, 
following an increase in February of 87, was 805, but this number 
is 20 short of the number considered necessary in 1950, and needs 
a still further increase to meet developments in the county since 1950. 
But it is useless to add to the authorized establishment when actual 
strength is 95 short of the permitted 805. There was also a shortage 
of 10 in the authorized number of cadets. During the year the intake 
of the force was 66 and the loss by resignations, etc., was 49, a net gain 
of only 17. The report refers to the disappointing rate of progress 
in building houses, which is said to have an adverse effect on recruiting. 
During 1954, special efforts were made to improve the position, and 
on December 31, 44 houses were under construction and orders had 
been placed for 40 more. The programme is for 211 houses, and 
the county architect expects that 108 of these wil! have been completed 
by the end of 1955. 

The report gives details of the training courses attended by members 
of the force during the year, and it is clear that a substantial amount 
of time has to be allowed for these, in spite of the manpower shortage. 
For instance, 36 men attended a five weeks’ driving course, 10 attended 
a three months’ detective training course, two attended a six months’ 
course at Ryton, and so on. But a police officer cannot do his difficult 
work without adequate training, and time spent on these courses 
should never be considered to be time wasted. 

On six occasions during the year visits by members of the Royal 
Family to places within the county called for special police arrange- 
ments. Also, in addition to assistance given to the Berkshire con- 
stabulary for race meetings at Ascot, provision had to be made for 
three point-to-point meetings in Hertfordshire which were attended 
by 15,000, 18,000 and 15,000 spectators respectively. 

We have left ourselves little space to refer to the parts of the report 
which deal with crime and with road safety. Indictable crime showed 
a decrease of 10 per cent. on 1953. Good results were achieved by 
still closer co-operation between the metropolitan police and other 
forces adjoining London which was aimed at preventing thieves from 
London breaking into isolated houses in country districts. One of 
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Hertfordshire’s problems is the theft of lorry loads of goods in transit 
on the main roads into London. 

Road accidents within the county have risen by 40 per cent. in 
the past four years, from 5,488 in 1950 to 7,664 in 1954. In con- 
junction with Ministry of Transport vehicle examiners some 430 
vehicles were examined when road worthiness checks were carried 
out on four occasions, and 232 vehicles were found to be defective. 
Police again helped in the scheme sponsored by the Royal Automobile 
Club and the Auio-Cycle Union for training new motor cyclists in 
the proper care and handling of their machines. Seven training courses 
were held and of 83 learners tested 66 successfully reached the required 
standard. These motor cyclists who were so assisted should be very 
grateful to the police for their help. In undertaking such work the 
police have in mind, no doubt, that prevention of road accidents is 
better than cure. 


THE WEEK IN PARLIAMENT 
From Our Lobby Correspondent 


CRIME DECLINE 

Replying in the Commons to Mr. J. J. Astor (Plymouth, Sutton) 
the Secretary of State for the Home Department, Major Lloyd-George, 
said that the provisional figures for 1954 showed that there was a 
decrease of 8-2 per cent. in the number of indictable offences known 
to the police in England and Wales compared with the previous 
year. The provisional total for 1954 was 434,327 compared with 
472,989 in 1953—a decrease of 38,662. 

He circulated the following table showing the division into groups 





Offences known to the police 


1953 Variation 


1954 


per cent 
7,506 
16,096 
75,888 


7,083 
16,317 
88,607 


Violence against the person 
Sexual offences 

Breaking and entering 
Larceny 308,578 285,199 
Receiving 7,786 6,468 
Frauds and false pretences 27,763 26,267 
Malicious injury to property 5,309 §,251 
Forgery . 4,649 4,903 
Robbery 980 812 
Others 5,917 5,937 
472,989 


Total 434,327 





PENAL REFORM 

Mr. H. M. Hyde (Belfast, N.) asked the Secretary of State whether 
he would set up a Departmental Committee to examine penal methods 
capable of providing satisfactory alternatives to the present frequent 
short prison sentences, as recently recommended by the Howard 
League for Penal Reform. 

The Joint Under-Secretary of State, Sir Hugh Lucas-Tooth, replied 
that Major Lloyd-George had received last week a letter from the 
Howard League proposing the setting up of such a Departmental 
Committee and making certain suggestions which might be con- 
sidered. While he had some doubt whether the setting up of a 
committee would be an appropriate course, the problem was certainly 
an important one, and he was giving careful consideration to the 
proposal and to the suggestions which the Howard League had 
brought to his notice. 

NEW BILLS 

Two Bills which were outlined in our last issue have been accorded 
unanimous Second Readings—the County Courts Bill in the Commons 
and the Criminal Justice Administration Bill in the House of Lords 


PARLIAMENTARY INTELLIGENCE 
Progress of Bills 
HOUSE OF LORDS 
Wednesday, June 22 
Foop anp Drucs Brit, read la. 
Thursday, June 23 
CRIMINAL Justice ADMINISTRATION But, read 2a. 


HOUSE OF COMMONS 
Thursday, June 23 
FRIENDLY Soceries Bit, read la 
Friday, June 24 
County Courts Br, read 2a 


GOVERNMENT REVIEW, JULY 2, 1955 


PERSONALIA 


APPOINTMENTS 

Mr. Paget John Bourke, Puisne Judge in Kenya, has been appointed 
by the Queen to be Chief Justice of Sierra Leone. Mr. Bourke was 
called to the Irish bar in 1928. In 1933, he was appointed legal adviser 
and Crown Prosecutor in the Seychelles. Three years later, he 
became a chief magistrate in Palestine, and in 1945 President of the 
District Court in Palestine. He was appointed to his present position 
in 1946 

Mr. W. T. B. Hudson of Torquay has been appointed magistrates’ 
clerk for Andover borough, and Andover, Kingsclere and Whitchurch 
divisions in the county of Hampshire. At Kingsclere, Mr. Hudson 
succeeds Mr. Harold Thomas Jones as clerk. 

Mr. John L. Seago, clerk to Wardle, Lancs., urban district council, 
has been appointed clerk to Earby, Yorks. (W. Riding), urban district 
council, in succession to Mr. J. R. Morgan, recently appointed clerk 
to East Kesteven, Lincs. (Kesteven), rural district council 

Miss A. M. Trotter has been appointed as assistant solicitor with 
the urban district counci! of Havant and Waterloo, Hants. Miss 
Trotter has not been in local government previously, having been 
with a private firm in Tunbridge Wells, Kent. 

Mr. D. J. Osborne, town clerk of Leyton, Essex, has been elected 
president of the West Essex Law Society 


OBITUARY 

The Hon. Wendell B. Harris, Chief Justice of the Supreme Court 
of British Columbia, has died at the age of 69. Judge Harris was 
called to the bar of British Columbia in 1909, and took silk in 1922 
His appointment as Chief Justice came in 1942. 

Mr. T. W. R. Ellis, for more than 20 years superintendent-registrar 
of Bristol, has died. Mr. Ellis was articled in the office of Messrs 
Tanner and Clarke, solicitors, of Bristol, before becoming assistant 
solicitor in the town clerk's department of Bristol corporation He 
was with the Bristol corporation for 10 years before becoming 
superintendent-registrar in 1934, 


CORRECTION 
In our issue of Juné |i, 1955, we stated that Mr. R. Garner had 
been appointed senior assistant to the clerk to the Brentford, 
Middlesex, petty sessional justices, in place of Mr. H. M. Bray. In 
actual fact, the position of senior assistant to the clerk is held by 
Mr. A. J. Schofield, as it has been for the past 14 years, whose status 
remains unaltered by the new appointment. 


CORRESPONDENCE 


of the Peace and 
Local Government Review. 


The Editor, 
Justice 


Dear Sir, 
CANVASSERS FOR HOUSE OWNERSHIP 
Arising from the rhyme at p. 370 upon your comment at p. 214, 
your readers might be interested to know that when my council 
decided some five months ago that they were prepared to offer thei 
houses for sale to tenants, under the Housing Act, 1952, the local 
building society got busy and their canvassers went from door to 
door after working hours 
The result has been that to date 208 out of a total of 577 pre-war 
houses have been sold. Incidentally, no applications for post-war 
houses have been received 
Yours faithfully, 
L. E. SMITH. 


Town Hall, Skipton 


NOTICES 


The next court of quarter sessions for the county of Cardigan will 
be held on Thursday, July 7, 1955, at the Town Hall, Lampeter 

The next court of quarter sessions for the county of Derbyshire 
will be held on Wednesday, July 6, 1955 

The next court of quarter sessions for the county of the Isle of 
Ely will be held on Wednesday, July 6, 1955, at Wisbech 

The next court of general quarter sessions for the borough of 
Grantham. Lines... will be held on Thursday, July 14, 1955, at 11 a.m 

The next court of quarter sessions for the borough of Guildford, 
Surrey, will be held on Saturday, July 9, 1955, at the Guildhall, Guild- 
ford, at 11 am 

The next court of quarter sessions for the borough of Southend- 
on-Sea. Essex, will be held on Monday, July 11, 1955 

The next court of quarter sessions for the county of Cheshire will 
be held on Wednesday, July 6, 1955, at the Castle, Chester, not at 
Knutsford as announced in last week's journal. The adjourned sessions 


will be held on Monday, July 11 
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* WORDS, WORDS, WORDS” 


whose Dictionary of the English Language 
defined the word lexi ographer 
The irony 


The 


Samuel Johnson, 
was eight years in the making 
a harmless drudge.’ 
article in 


as “a maker of dictionaries 
he intended is enhanced by a recent Times, 
which describes the task of the lexicographer as “ unending.” 
The language, both from Latin and 
Teutonic sources, is one of richest in the world, and its 
rapid rate of growth is indicated by the 20 pages of addenda 
in the the Shorter Oxford Dictionary The 
first with 120,000 words: the second, in 


1936, 1.650 new 


English compounded 


the 


latest edition of 


issuc of 1933 dealt 
included 950 new 
thousand five hundred 


1945, and a similar number in this latest 


meanings. One 


added in 


words and 


new words and senses were 


edition 
brought an assortment of 


but has given to ordinary 


Popular science has not only 


specialized terms into general use 


words new shades of meaning unknown I!0 years ago 


Economics and psychology have contributed a vast amount of 
One lexicographer. has stated that The Times 


meaning 


fresh material 
ilone provides him with at least one new word or 
every day There could be no greater tribute to the vitality 
of our language and the magnitude of the task of dictionary- 
making 

naturally turns ones thoughts to the 
The learned 
Doctor was not above adopting a somewhat subjective attitude, 
his task; even in 
tilting at the 


unreasoningly 


This absorbing subject 


Great Lexicographer of the eighteenth century 


his purpose, in carrying out 


kind 


institutions he 


suited 
this 


when it 


a work of he could not refrain from 


persons and obstinately and 


dishiked 


held is 


His burning resentment against the Earl of Chester- 


immortalized in his definition of the word patron 
‘commonly, a wretch who supports with insolence and is paid 
flattery His the Scots 
perhaps the most notorious of his prejudices—is neatly illus- 
trated by his retort to Boswell on the subject of Lord Mansfield 
* Much 


young 


with persistent disparagement of 


who was born in Perthshire but educated in England 
Scotchman—if he be 
dictionary-definition of 


may be made of a caugh 
Beautifully apt, also, ts 
grain which in England is gencrally 
Scotland supports the people In the face of 
there is poetic justice in the concluding sentence of The 
article: “ It is a curious fact that most lexicographers in this 
country are Scotsmen Thus comes true the delightful fantasy 
recorded by G. W. E. Russell in Collections and Recollections 
of the Victorian Era. The shades of Johnson and Boswell are 
portrayed in conversation at the time of the publication, in the 
1880's, of Sir James Murray's new Dictionary by the Oxford 
the imaginary dialogue 


oats—" a 
but in 


his 
given to horses 
such acerbities 


Time s 


Clarendon Press, when following 
ensues 


i if you were told that 
sh Language would 


Presbyterian 


Pray, Sir, what wouk 1 Say 
the next Dictionary of the Engl: 
be written by a Scotchman and a 
domiciled at Oxtord 

Sir, wn order to be facetious 


Boswell 


to be 


t tS NOt necessary 


indecent 


Unfortunately The Times omits to inform us to what extent 
our language has been amplified or enriched by the science of 
the 
nomenclature must have seemed to furnish equally 
Freud, and the termino- 


jurisprudence and practice of the law Psychological 


unpromusing 


aterial before the advent of Siegmund 


logy of nuclear physics, until the momentous attack on Hiro- 


shima. was unknown to all but a few experts. Both have now 


supplied us with countless household words. Many an after- 
dinner conversation, during and since the 1920's, has roamed 
the field of psycho-analysis, and many a bright young thing, with 
no pretension to specialized knowledge, has publicly unburdened 
herself of reflexions upon her ego and her unconscious, and 
freely discussed her repressions and inhibitions with very little 
Similarly, since 1945, the jargon of nuclear 
physics has become a commonplace at social gatherings of 
all kinds, where words like “ fission,” “ proton,” “ fall-out ~ 
and “ reactor ™” are bandied about by laymen who, despite their 
tenuous knowledge of theory, are intensely interested in the 
problems of application. Legal terms, on the other hand, have 
somehow failed to catch the imagination of the general public 
One reason, no doubt, is the extreme difficulty of popularizing 
and explaining in simple language those outlandish words and 


evidence of cither 


phrases that the lawyer has invented to describe abstruse concep- 
tions and subtle distinctions with which the ordinary man has 
no practical concern. The nature and significance of a profit 
a@ prendre or a licence coupled with an interest, the precise 
distinction between the legal and equitable methods of assigning 
a chose in action, are scarcely likely to become normal subjects 
of discussion over the tea-cups and the buttered scones. If 
the hostess and her guests have ever heard tell of a vested 
remainder, or the equitable doctrines of redemption and conver- 
sion (which is in itself unlikely), they will probably have assumed 
that the former has something to do with the bargains obtainable 
and 
that the latter have some vague association with the revivalist 
assemblies at Harringay. Should any 
explain to them the true connotation of such terms, they could 


on the final day of Harridge’s Summer Sale of /ingerie, 


didactic lawyer seek to 


not (in the modern idiom) care less 


The vast majority of human beings are interested not in ideas 
but in people 
uttered by a philosopher dull in manner and pedantic in address, 
command less attention than the tritest common- 
place remarks on the part of a colourful personality. The most 
colourful personality, where the law is concerned, is that of 
the criminal; it is not therefore surprising that there should be 
greater public interest in the apparatus of criminal procedure 
than in any other branch of law. Yet, even here, the layman 
become bewildered and the weighty 
importance given to mere words queer 
attached to the simplest of them 

“ When I use a word it means just what I choose it to mean 

neither more nor less,’ was quoted with disapproval by Lord 
Atkin in Liversidge v. Anderson |1942|) A.C. 206; but it applies 
with equal force to the terms used in the Criminal Courts as 
to the strange terminology of the Chancery Division. Consider, 
for example, the varied connotations of the word malice in the 
the artificial extensions of the terms breaking 


hence it comes about that the wisest aphorisms, 


and most 


resentful at 
and the 
Humpty Dumpty’s dictum 


is apt to 
meanings 


law of homicide 
and entering in cases of burglary, and the refinements with whic! 
the common law has surrounded the ordinary word taking in 
connexion with larceny. The sad truth is that there are simply 
not enough words to go round, and that Johnsonian methods 
in dictionary-making are far from those 
advocated by Humpty Dumpty as would at first sight appear 
Both are apt to the people to 
breaking-point; to the lexicographer they present an intractable 
and well-nigh insuperable task 
Humpty Dumpty again, “-which is to be Master 


not so removed 


stretch patience of ordinary 
“ The question is,” to quote 
that’s all!” 


A.L.P. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ** The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


Adoption— British infant abroad— Mother f 
adopt Procedure 

4 is the mother of B an infant born in 1951 out of wedlock. At 
the date of birth, A was an Austrian national though as B was born 
in England, he will have the status of a British subject. A married a 
British subject in 1952 and ts resident in England. B has been cared 
for in Austria by C, an Austrian national since shortly after the 
birth and A has been contributing to his maintenance. A has been 
making tentative private arrangements for the adoption of B by ¢ 
C is no relation of A or B. It appears that formal adoption is not 
possible by Austrian law in the circumstances of this particular case 
A has been to sign a declaration before a notary public 
the following form 

“| hereby agree to give up my motherly rights 
out of wedlock and I agree that C brings up the boy 
her own 

I understand that this transfer of maternal rights will not affect the 
child’s nationality and that he wiil still be free to choose his nationality 
when he comes of age 


shes foster parent ft 


asked 


1 understand that C will allow me to visit B from time to time 
Having regard to the provisions of ss. 39 and 45 (2) of the Adoption 
Act, 1950, can A properly sign this declaration” an you 
suggest any other steps which A might properly take 
TAUSTRIS 
inswer 
that the marginal note 
sending infants abroad for adoption,” 
abroad it would be contrary 
send him to Austria with a view to his adoption by 
woman who ts not a relative In this instance the 
ibroad, and we are of opinion, on the facts stated 
ster and of him 
question of transferring care and possession, but rather of 
ind control. Section 45 (2) is not in point as it is the mother herself 
who is trying to further the adoption and apparently no other person 
is making arrangeme 
The proposed agreement would not be binding according to Englis! 
iw, see Humphreys v. Polak |1901] 2 K.B do not knov 
whether it would be recognized by Austrian law know of no 
neans by which, in the present circumstances of t adoption ( 
the sense of the creation of a status)could be made effective, but, equally 
we cannot improper "in A’s making 
the declaration indicated 
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f{ericuitura renanc\ Notice 
claimed— Notice of claim 

A tenant farmer has quitted an agricultural holding in consequence 
of a notice to quit served 
of the Minister of Agriculture and Fisheries 
always paid his rent annually in arrear 

He refuses to pay the ye 
claiming that he ts entitled to retain this as compensation for dis- 
turbance. He gave no notice of his intention to claim such compensa- 
tion. He 34 of the Agricultural Holdings Act, 1948 
mpliedly makes it unnecessary for him to give any notice of intentior 
to claim compensation for disturbance he 
more than one year’s rent 

The landlord contends that provisions of s. 34 it is 
by virtue 70 of the Act tenant to give notice 
before the expiration of two months from the end of the tenancy 
even if he wishes to claim only one year’s rent for compensation for 
disturbance, and further that form AH.56, which is the official f 
making a claim at the termination of a tenancy 
makes specifi compensation for d 


year’s rent 


Tenant 


compensation 


m by his landlord with the approval 
The tenant farmer 


upon h 


ir’s rent due on the date when he quitted 
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ortly inder subs. (2) (a) 


hear an J 
the permitted 


Act, 1953, 


justices W 


101 of the Licensing 


hours throughout the year until 10.30 p.m Under subs. (3) the 
make an order for part of the year only. I should be 
glad of your opinion as to whether this means that they may, if they 


make such an order for the full year ADDON 


ustices may 
wish 


inswer 

Yes. 
Point may 
Story of the 
contained in 


to our affirmative answer by looking at the 
The power to make such an order was first 
1 of the Licensing Act, 1921. In R 
v. Sussex JJ x parte Bubb (1934) 50 T.L.R. 375, 410, it held 
that the contained in the then law did not enable licensing 
justices to make the order for part of the year This decision was 
almost immediately nullified by the passing of the Licensing (Permitted 
Hours) Act, 1934, which made it possible to make the order for a 
period of than the being a consecutive period of not 
ess than eight weeks, but without prejudice to the power contained 
n the Act of 1921 to make the order so as to cover the whole year 

The proviso to subs. (2) and subs. | of s. 101 of the 
Act, 1953 into the Consolidating Act, without change 
provisions Acts of 1921 and 1934 on the subject 


be 
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4. — Licensing— Ordinary removal—Off-licence—Objection by 
premises fre Cence [ ng 


An application is pending by the holder 
wrdimary off-licence 
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COONEWMA 
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the premises from which it 1s so to the 
cence no longer operates as an absolute bar to the application being 
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has a right removal, the 
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3. Section 26 (5) of the 
originally enacted, had comprehensive application 
Licensing Act, 1949, distinguished an off-licence 
removal. It is the law as it has been since 
been carried into s. 25 (4) of the Licensing Act, 19° 
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Answer 

Except in cases where business is discontinued owing to war 
circumstances or where licensed premises are compulsorily acquired 
or temporary premises cease to be available (Licensing Act, 1953, 
ss. 83, 92), licensing law contains no provision for a licence to be 
suspended. Where licensed premises are no longer necessary for the 
needs of a neighbourhood there is ground for opposition to the 
renewal of a licence. 

But, in practice, there is sometimes found what our correspondent 
describes as a “ suspension at will” for some portion of the year 
For instance, in some of England's pleasant but remote holiday 
resorts, licensed premises are necessary for the needs of the public 
during the summer months, but it would be uneconomic to keep 
these premises open during the winter months. With the consent 
of the licensing justices, such places close at the end of the holiday 
season and re-open in the spring; if our correspondent’s question 
is directed to a situation such as this, we know of no law to prohibit it. 
6.—Police— Arrest by one force at request of another force— Procedure 

Detention and bail 

Some diversity of opinion has arisen between myself and several 
colleagues concerning certain aspects of police procedure when dealing 
with persons in custody at police stations In order to present as 
good a picture as possible of the matter in argument, I will proceed by 
way of examples (a) and (+) below 

Blackon and Whiton are two separate police forces situated 100 
miles apart. In both forces when persons are arrested for offences 
which have been committed in, and are going to be dealt with in the 
jurisdiction of the individual forces, the procedure in Blackon and 
Whiton is identical and is as follows 

(a) The accused is brought to the police station by the arresting 
constable, the charge upon which he has been arrested is entered in the 
station charge book, the accused is formally cautioned and charged 
with the offence as set down in the charge book, and given a written 
copy of the offence alleged; he is then put in the cells. A senior 
officer of the force is informed of the circumstances at an early time 
following the arrest, and he decides whether the prisoner can be 
admitted to bail or not. Should the circumstances warrant the 
granting of bail, the accused is at once bailed by the senior officer. 
If the circumstances point to the granting of bail being undesirable, 
the accused is brought before a magistrate, and a remand applied for 
to a suitable date 

There is no divergence of opinion upon this procedure 
example there 1s wide divergence 

(b) A telephone message, or letter, or circulation by way of police 
informations (not a warrant of arrest), is received by the Whiton force 
from Blackon, in which Blackon request the arrest of a John Smith for 
larceny at Blackon. The communication gives particulars of the 
offence committed at Blackon and the possible whereabouts of John 
Smith. One of Whiton’s constables arrests Smith and takes him to 
Whiton police station. It is at this stage that the procedure outlined 
in (a) above is altered John Smith ts not formally charged, the 
particulars are not entered in the station charge book, the accused ts 
not given a written copy of the alleged offence, neither is he taken 
before a magistrate even though he remains in Whiton’s cells for over 
24 hours awaiting escort from the Blackon police 

Some of my colleagues uphold the procedure in (+) on the grounds 
that all charging, serving of copy charge, and placing of the accused 
before a magistrate should only be done by the force who are going to 
finally prosecute the offence, that is, in the example given, the Blackon 
force 

Others do not agree and maintain that once a person is deprived 
of his liberty he should be dealt with on the proper lines as in example 
(a) and that the position cannot be altered or whittled down merely 
because the arresting force are not eventually going to “ deal” with the 
prisoner. Further that the arresting force in (5) have full responsibility 
for and towards the prisoner, and indeed at that stage are solely 
answerable for his safe keeping and for proper dealings towards 
him 

On the second point, s 
Act, 1914, as re<nacted by s 


In the next 


22 of the Criminal Justice Administration 
38 of the Magistrates’ Courts Act, 1952, 
has been pointed out to the supporters of procedure in (a), but 
they interpret “ as soon as practicable “ to refer to the arrival of the 
prisoner back in Blackon and not during his sojourn in the cells at 
Whiton. 

You may regard the matters of charging, supplying of copy charges, 
etc., as flexible domestic procedures, but if you do so, | should still 
be grateful to receive your opinion on their respective merits as viewed 
through the eyes of a lawyer 

So far as the appearance before a magistrate is concerned 
this involves a point of law and again | should be obliged for 
learned opinion 

Finally, | hope that I have not been too lengthy, and that you 
will not regard this as a “ police family-squabbie " but as a matter 


I think 


your 
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touching upon very important points of procedure so far as the police 
are concerned TETER. 
inswer 

Our correspondent has put the matter very clearly, and there is 
something to be said for either point of view 

Assuming that the case is not being dealt with at Whiton, it would 
be possible, under s. 38, supra, for the Whiton police to bail the 
prisoner to appear at the Blackon court on the charge for which 
he has been arrested, but there are obvious practical difficulties 
For instance, the prisoner might not have the means to travel to 
Blackon, and also if he has been wanted for some time it would 
be rather futile to give him the chance of absconding. Alternatively, 
he might be bailed to appear at the police station at Blackon, under 
subs. (2) of s. 38, but the same practical consideration makes this 
generally undesirable. There cannot be many cases in which bail 
would appear desirable, perhaps only when the prisoner strenuously 
denied his identity, and even then the risk attaching to his detention, 
on apparently good grounds, would not be great. 

We consider, therefore, that what we believe to be the general 
practice, namely, of detaining the prisoner in custody and conveying 
him with all possible speed to appear at Blackon, is the best from 
the practical standpoint, and involves little risk of non-compliance 
with the law. We have, however, one further observation to make 
The query states that it is the practice for the prisoner to be detained 
at Whiton until an officer from Blackon arrives to take him there 
This involves delay which could be reduced materially if the Whiton 
police conveyed him forthwith to Blackon instead of waiting for 
Blackon police to send an escort. The question of expense could 
be settled, we should suppose, without difficulty, and such a system 
would reduce the risk of delay in bringing the prisoner before a 
magistrates’ court 


7.—Probation— Further offence dealt with by new probation order 
Application of s. 8 of Criminal Justice Act, 1948. 

There is a divergence of opinion amongst a number of C.1.D. officers 
here, as to the correct interpretation of the provisions of s. 12 (1) 
of the Criminal Justice Act, 1948. The particular portion of the 
section prompting this inquiry is contained at the end of the first 
paragraph of the section “ . and of any subsequent proceedings 
which may be taken against the offender under the foregoing provisions 
of this Act.” 

It is argued that if a person, who has been made subject of a 
probation order under s. 3 of the Criminal Justice Act, 1948, is con- 
victed of a fresh offence committed during the probationary period, 
and dealt with by the making of a further probation order for the 
fresh offence, he has in fact committed a breach of the original 
probation order, and by virtue of s. 8 may be sentenced for the 
original offence. On the other hand, having regard to the limita- 
tions outlined in s. 12 (1), doubt has been expressed as to whether 
the making of the second probation order would constitute a breach 
of the original one. 

I would very much appreciate your opinion on this point, and also 
to know if you agree 

1. That the making of a probation order under s. 3 of the Criminal 
Justice Act, 1948, during the period of a common law bind over 
by a higher court does not constitute a breach of the bind over 

2. That if a person is made the subject of a conditional discharge 
and during the period of conditional discharge is convicted of a 
fresh offence and dealt with by the making of a probation order, that 
having regard to the words of s. 7 (1) “ subject to the condition 
that he commits no offence during such period ” he would in 
fact have committed a breach of his conditional discharge. 

T.W.HLL. 
Answer. 

This is not a question of dealing with a breach of a requirement, 
because under the provisions of s. 6 (6) a probationer convicted of 
an offence during the probation period is not on that account liable 
to be dealt with under that section. The question is the application 
of s. 8. The probationer, having been convicted of a further offence, 
becomes liable to be sentenced for his original offence, irrespective 
of the way in which he is dealt with for the further offence. These 
further proceedings under s. 8 in respect of the original offence bring 
the case within the words quoted from s. 12 (1). The proceedings 
are “ subsequent proceedings taken under a foregoing provision 
of the Act, namely, s. 8. 

As to the question of breach of a “ common law bind over,” this 
depends on the terms of the recognizance, but we should expect to 
find a condition to be of good behaviour, and the commission of a 
further offence would be a breach of that condition. As this is not 
an order made under the Criminal Justice Act, 1948, we think the 
fact of the commission of the offence must be regarded as a breach 
of recognizances rendering the offender liable to be dealt with in 
respect of it, though not under the provisions of s. 6 or s. 8. 

Our answer to the last question is that we agree. 
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